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AN

THE KONRAD-ADENAUER-STIFTUNG

Freedom, justice and solidarity are the basic principles underly-
ing the work of the Konrad-Adenauer-Stiftung (KAS). KAS is a
political foundation, closely associated with the Christian Demo-
cratic Union of Germany (CDU). As co-founder of the CDU and
the first Chancellor of the Federal Republic of Germany, Konrad
Adenauer (1876-1967) united Christian-social, conservative and
liberal traditions. His name is synonymous with the democratic
reconstruction of Germany, the firm alignment of foreign policy
with the trans-atlantic community of values, the vision of a uni-
fied Europe and an orientation towards the social market economy.
In our European and international cooperation with more than
70 offices abroad and projects in over 120 countries, we make a
unique contribution to the promotion of democracy, the rule of
law and a social market economy.

The office in Cambodia has been established in 1994. KAS in Cambodia
is mainly operating in the following fields: Administrative Reform
and Decentralization, Strengthening Political Parties and Parliaments,
Legal Reform, Media Development, Political Education and Social
Market Economy, as well as Foreign Policy Consultancy.
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FOREWORD

The current Cambodian Constitution is the supreme law of the Kingdom of Cambodia,
enshrining values such as the rule of law, human rights, democracy and power separa-
tion deep into the Kingdom’s legal and political system. Its relevance and importance for
ordinary Cambodian citizens covers varying aspects, ranging from freedom of religion,
expression and access to information to fundamental rights such as labor, economic,
women’s and social rights as well as the right to education and institutional protection.
Furthermore, the Constitution regulates Cambodia’s state organization by identifying roles
and responsibilities of the country’s institutions, the electoral system and political parties.

It is due to the Constitution’s significant importance that Konrad-Adenauer-Stiftung
Cambodia, in cooperation with the editors of this book, decided to create a comprehen-
sive source of information on Cambodian constitutional law. As there is, to-date, only
a limited number of English publications on the Cambodian Constitution available, we
believe that this book serves as a useful guide into the different areas covered by the
Constitution. Its comprehensive coverage will be a unique contribution to the academic
field of international analysis and research on Cambodia’s Constitution.

One particular aim of the book has been to motivate Cambodian scholars to academi-
cally engage with legal questions and contribute with their articles towards the analysis
and evaluation of Cambodian Constitutional Law.

We would like to express our gratitude to those who have made this publication pos-
sible. A special appreciation is directed towards Jorg Menzel, who initiated this book and
assured its feasibility. Additionally, we would like to thank all authors for their contribu-
tions and Martina Mayr for her successful efforts to finalize this book.

Phnom Penbh, July 2016

Denis Schrey Rene Gradwobl

Former Country Representative Country Representative
Konrad-Adenauer-Stiftung Konrad-Adenauer-Stiftung
Cambodia Cambodia

(September 2011 until january 2016) (since February 2016)



EPILOGUE

We dedicate this book to our esteemed former colleague and friend Dr. Jorg Menzel, who
has initiated the idea of this first comprehensive English academic work on “Cambodian
Constitutional Law”. Dr. Menzel died too early at the age of 51 on April 09" 2016 in Istanbul.

Dr. Menzel became an internationally recognized expert on constitutional, administra-
tive and international legal aspects of transformation processes in developing and emerging
countries. The impressive portfolio of his consulting and academic lectures involved not
only Cambodia and the South East Asian region, but also extended to other world regions.

His heart bet for South East Asia, especially for Cambodia. As an international key
advisor to the Cambodian Senate between 2003-2010 he not only promoted the ongoing
internal legal reform process of the Senate to support its development into a recognized
and more assertive Second Legislative Chamber in Cambodia, but also build capacity for
the in-house legal and research departments of the National Assembly, the Senate, the
Cambodian Government as well as for Cambodian Law Students.

The core legal literature on Cambodian Law available in English today has been the
result of Dr. Menzel’s ceaseless efforts to promote a culture of legal academic work and
legal discourse in Cambodia and the region.

The Law Talks initiated by Dr. Menzel in cooperation with Konrad-Adenauer-Stiftung
in 2006 are until today the only regular dialogue between legal scholars and practitioners
on diverse aspects of legal developments in Cambodia.

Throughout his career Dr. Menzel convinced his audience with his comprehensive
and profound legal knowledge and his unique ability to transfer and apply international
and European legal concepts and approaches to constitutional, administrative and legal
reform processes in Cambodia and other South East Asian Countries in a humble, collab-
orative and culturally sensitive manner, always bearing in mind the insufficiencies and
historical highs and lows of the own Western legal systems and the diverse legal history
and culture of SE Asian countries.

For the Cambodian counterparts Dr. Menzel has been a source of inspiration for their
work as well as a motivator and mentor for the development of their own professional
careers.

The KAS Cambodia Office as well as all partners, colleagues and Cambodian friends
will miss Dr. Menzel very much. We are grateful to his commitment to the development
of the Rule of Law in Cambodia and to Konrad-Adenauer-Stiftung over the last 15 years.
Our thoughts and prayers are with him and with his family.

Denis Schrey Rene Gradwobl
Former Country Representative Country Representative
Konrad-Adenauer-Stiftung in Cambodia Konrad-Adenauer-Stiftung in Cambodia
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PREFACE

This book is initiated to introduce the 1993 Constitution of the Kingdom of Cambodia.
It is a collective effort by Cambodian and foreign authors to provide an overview of the
Constitution as well as comparisons and analyses. From our knowledge this is currently
the only Handbook on the Cambodian Constitution written in English. The aim of this
publication is to provide a helpful guide, not only for foreign readers, but also for Cam-
bodians, especially for those who choose to study law.

As it would be too ambitious to provide a comprehensive overview on all issues cov-
ered by the Constitution in a single publication, we aimed at providing basic informa-
tion. All chapters have been written recently but as legal developments in Cambodia are
dynamic and fast-paced some information might be outdated soon after writing. Law
is like a river, always flowing and changing and any attempt to describe it can only be
temporary. Generally, as with any academic legal book, neither editors nor authors can
guarantee the full accuracy of the provided information. We can only assure that we have
tried to state the law as accurately as possible. As editors we have tried to ensure that
important topics of the Constitution are covered, but the authors are solely responsible
for the content of their chapters.

The editors wish to express a special thank you to Ms. Martina Mayr for her valuable
work and extensive contributions which made the completion of this publication pos-
sible. We also thank the Konrad-Adenauer-Stiftung, its former Country Representative Mr.
Denis Schrey, its current Country Representative, Mr. Rene Gradwohl and all their staff
for the strong and patient support of this project. Furthermore, we thank the numerous
authors, who despite other obligations spent their valuable time and energy to write their
chapters. Finally, we hope that the readers of this book find the information provided
helpful and that it will encourage further academic discussion of Cambodian law within
and outside the country:.

As editors, we would like to express our heartfelt gratitude to Jorg Menzel, who passed
away in April 2016, before the publication of this Handbook. We wish him Rest in Peace.

Phnom Penh, May 19, 2016

HOR Peng
KONG Phallack

vii
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INTRODUCTIONTO
CAMBODIAN CONSTITUTIONAL LAW
FROM A COMPARATIVE PERSPECTIVE

SUMMARY AND INTRODUCTION

Due to the untimely loss of Jorg Menzel, the initiator and one of the editors of this book,
we were not able to retrieve his article “Introduction to Cambodian Constitutional Law
from a Comparative Perspective”, which was intended to serve as introductory chapter of
this book. His expertise in this subject matter is unmatched and it would be presumptu-
ous to write his article instead.

However, due to his previous publications, we were able to identify two articles, which
address the subject matter separately. The first article, titled Cambodia — From Civil War,
To Constitution, to Constitutionalism?', provides an introduction to Cambodian Constitu-
tional Law. The other article, titled Constitutionalism in South East Asia: Some Compara-
tive Perspectives®, provides a comparative view on other South East Asian Constitutions.

The editors decided to reprint Cambodia — From Civil War, To Constitution, to Con-
stitutionalism? in this book as this publication provides a comprehensive introduction to
Cambodian Constitutional Law. The other article can be accessed and downloaded on-
line, please refer to the respective footnote above.

The purpose of this preface is to provide a short introduction, how the reader can use
these two articles as a guide for an introduction to Cambodian Constitutional Law from
a comparative perspective.

1 Jorg Menzel, Constitutionalism in South East Asia, Volume 2 Reports on National Constitutions, Eds.
Claus Peter Hill, Jorg Menzel, 2008, Konrad-Adenauer-Stiftung, Singapore.

2 Jorg Menzel, Constitutionalism in South East Asia, Volume 3, Cross Cutting Issues, Eds. Claus Peter
Hill, Jorg Menzel, 2008, Konrad-Adenauer- Stiftung, Singapore. The article can be accessed and
downloaded through the following link: www.kas.de/wf/doc/kas_20986-1522-1-30.pdf?110815045024
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Kai HAUERSTEIN

Introduction to Cambodian Constitutional Law

The first article®, published in 2008, includes an introduction to the Cambodian Constitu-
tion. Even though the article is more than eight years old, the publication is still relevant
and (with some minor changes) up-to-date. We reviewed the article with regards to recent
changes. The following table provides an update on events since 2008.

Page 4| Issue Update
49 | Constitutional Amendment of the CC in 2014 to make the National
Amendments Election Committee an independent body
53 | Election of Councils Indirect election, Art. 14 Law on Administrative

Management of the Capital, Provinces, Municipalities,
Districts and Khans (2008)

54 | Commissions of the 10 Commissions
National Assembly

62 | Penal Code Promulgated 2009
67 | Commune Elections And 2012
67 | National Elections Except 2013

In the title of this publication Jorg Menzel implies the question whether Cambodia arrived
at a constitutionalist state. He draws a historical line from a state at civil war, where — in
practice — the prevailing Constitutions were irrelevant, to a state with a new liberal Con-
stitution on paper, to a constitutional state in practice. A constitutionalist state, he infers,
should not only outline constitutional principles on paper, but has the mandate to op-
erationalize the normative aspects of these principles, and — most importantly — should
respect these principles.

The article provides a short overview of the constitutional history and the making of
the Cambodian Constitution. He further outlines the core elements of the Constitution,
the system of government, fundamental rights, judicial review, the legal system, rule of
law, as well as Cambodia’s place in the world.

3 Ibid Vol. 2
4 Jorg Menzel, Constitutionalism in South East Asia, Volume 2, Reports on National Constitutions, Eds.
Claus Peter Hill, Jorg Menzel, 2008, Konrad-Adenauer-Stiftung, Singapore.
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Introduction to Cambodian Constitutional Law from a Comparative Perspective

The Cambodian Constitution from a Comparative Perspective

The article From Civil War to Constitution to Constitutionalism? does not provide a de-
tailed comparative perspective. Jorg Menzel briefly concludes that the core elements of a
liberal Constitution such as democracy, fundamental rights, rule of law, and separation of
powers were influenced by other countries, but also acknowledges distinct Cambodian
elements.’ His article concludes,

“The Cambodian Constitution, as every constitution, can be put into a variety of com-
parative perspectives. It can be compared and analysed in the context of its bistorical
precedents, regional or global constitutional developments and last but not least, with
other states facing similar problems of transition to democracy. Cambodia’s current
constitution draws beavily from the past, in particular from Cambodia’s first constitu-
tion of 1947 and the immediate predecessor of 1989, but is also influenced by foreign
developments. The making of this constitution comes at a time of major constitutional
change in many states, be it in Southeast Asia or globally. Since the end of the 1980s
there has been a clear worldwide trend towards strengthening of constitutional order,

democracy, fundamental rights and rule of law. Transition is, however, a difficult pro-
cess and Cambodia bas a particularly long way to go after the complete breakdown of
civilized statebood in the 1970s. In addition it should be acknowledged that the con-
cept of liberal and pluralistic democracy and comprebensive fundamental rights pro-
tection, hardly bad any consolidated stronghold in Southeast Asia at the beginning of
the 1990s, nor does it have today. A fair assessment of development in Cambodia must

take this regional context into account.”

In Constitutionalism in South East Asia: Some Comparative Perspectives’ Jorg Menzel pro-
vides us with a framework as well as criteria for comparing Constitutions. Assessment
criteria are constitutional core principles, such as the separation of powers, rule of law,
basic human rights, democracy, etc. These criteria determine the level of Constitutional-
ism in a given country. Constitutionalism requires a certain level of depth and substance,
as well as a common understanding of what these core elements mean and how to as-
sess them in terms of achievement/performance. A comparative view as well as common
understanding helps to establish a baseline for constitutionalism, comparing for example,
constitutional elements in Germany with those in France and Cambodia.

5 1Ibid, Jorg Menzel, p. 13.

6 Ibid, Jorg Menzel, p. 29.

7 Jorg Menzel, Constitutionalism in South East Asia, Volume 3, Cross Cutting Issues , Eds. Claus Peter
Hill, Jorg Menzel, 2008, Konrad-Adenauer- Stiftung, Singapore.
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Kai HAUERSTEIN

However, Jorg Menzel was sensitive enough to point out,

“Constitutionalism may be on the rise worldwide but it develops differently from state to
state. There may be a tendency to more similarity in constitutions around the world, but,
as Cheryl Saunders has rightly pointed out, this tendency should not be overestimated.
There is no universal “model constitution” and it would not be a good idea to develop
one. Comparative constitutional law, which is as much on the rise as constitutional-
ism, examines the similarities and differences. For the time being, comparative law in
general (comparing legal systems, traditions etc.) and comparative constitutional law
are not yet well-integrated disciplines. Only recently bas comparative constitutional law
been included in some general comparative law handbooks. As the field is relatively new
(or re-awakened after a long sleep), inevitably there is debate about benefits, risks and
methodology. One of the traditional shortcomings in comparative constitutional law has
been its euro-centrism, bult there is increasing awareness of interesting and important
constitutional developments in all corners of the world and the internet bas revolution-

ized access to information about developments even in_formerly remote jurisdictions.”®

This article by Jorg Menzel provides further reference to the reader regarding frameworks
and Jorg Menzel’s view on how Cambodia compares with other countries in South East
Asia. We understand that this is an insufficient substitute for what Jorg Menzel would have
written and contributed to this book. His fierce intellect complemented by his humorous
and sensitive writing will be dearly missed.

Kai Hauerstein

8 Ibid, Jorg Menzel, p. 11.
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CAMBODIAN CONSTITUTIONAL LAW | CHAPTER 1

CAMBODIA
FROM CIVIL WARTO A CONSTITUTION
TO CONSTITUTIONALISM?

Jorg MENZEL
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CAMBODIA
FROM CIVIL WARTO A CONSTITUTION
TO CONSTITUTIONALISM?

Jorg MENZEL *

l. Introduction

The current Constitution of Cambodia of 1993 is the fifth constitution since the first writ-
ten constitution was adopted in 1947'. The concepts followed in these constitutions could
not be more diverse, but they hardly give an impression of the dramatic history that
unfolded during this time in a country which has a record of centuries of great ancient
history, but which is nowadays mostly associated with the absolute terror of the Khmer
Rouge regime that lasted less than four years between 1975 and 1979.

The following report attempts to give an overview of the historical developments and
current constitutional structures in Cambodia, which have only rarely been discussed in
academic literature so far. This article argues that the adoption of the 1993 constitution
has been a big step in the direction towards liberal democracy, but that one and a half
decades later constitutionalism is still more concept than reality in the political and legal
system of Cambodia.

* Associate Professor, University of Bonn, Germany; Legal Advisor, Phnom Penh, Cambodia.

1 Constitution of 1993. This constitution has been amended a number of times, but with the amendment
of 1999 a new chapter (on the Senate) was included, which changed the numbers of articles from
article 99 onward. Article numbers quoted here are according to the current “post-1999” version. For
a useful collection of the historic constitutions of Cambodia see Raoul M. Jennar, The Cambodian
Constitutions (1953-1993), Bangkok 1995 (White Lotus Press). Jennar lists six constitutions altogether,
treating the extensive amendments of the constitution of 1981 in 1989 effectively as the adoption of
a new constitution. For a French language collection of the historic 20th century constitutions see
Kim Y (ed.), Collection Droit Khmer. Droit Constitutionnel, 1947-1993, Phnom Penh 1997.
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Jorg MENZEL
Il. A Short Constitutional History

No country’s constitutional system can be understood without some knowledge of its
historical background. In Cambodia, this trivial wisdom is probably even more important
to keep in mind than in many other places. Cambodia is in many respects stricken by its
past, with visions of ancient grandeur and in the horrors of its recent history. However,
whereas the general history of the country is quite well researched?, its constitutional or
legal history is not’. The following can only offer some glimpses.

1. The Pre-Colonial Time, “Angkor” in Particular

There is some uncertainty, as to the existence of a “state” in the era of Funan (beginning
in the first century AD). Funan was considered a state by contemporary Chinese reports,
but these are questioned in recent historical research which suggests that it was prob-
ably only a loose alliance of towns®*. Knowledge is not better regarding “Chenla”, which
seemingly emerged with the decline of Funan. The leaders in Pre-Angkorian times are
sometimes (not always) called “kings”, but from what we know their “kingdoms” typi-
cally were small and unstable.

It is not disputed, however, that Cambodia achieved statehood and was an absolute
monarchy in the Angkorian time, which is generally considered to have started in the
early 9" century. At its peak time, the capital area of Angkor was probably the most
populous city worldwide. Angkor Wat, the main temple complex built in the first half of
the twelfth century, is considered to be the largest sacral building complex in the world.
The Empire of Angkor was an absolute monarchy with the king at the top holding legis-
lative, executive and judicial control’. There is some discussion about how “divine” the
kings were supposed to be but undoubtedly they exercised very earthly powers. Show-
casing strong power was therefore a necessity and religious symbolism sometimes seems

2 For “general histories” see Jobn Tully, A Short History of Cambodia, Chiang Mai 2006 (Silkworm
Books) and David P. Chandler, A History of Cambodia, 2007 (Westview Press).

3 For a short outline with a legal/constitutional focus Laksiri Fernando, Khmer Socialism, Human Rights
and UN Intervention, in: Alice Tay (ed.), East Asia — Human Rights, Nation Building, Trade, Baden-
Baden 1999 (Nomos Verlag), pp. 441-497; see also Claude-Gilles Gour, Institutions Constitutionelles
et Politiques du Cambodge, Paris 1965 (Dalloz), pp. 17-87.

4 Michael Vickery, Society, Economics, and Prehistostory in Pre-Angkor Cambodia. The 7th and 8th
Centuries, Tokyo 1998 (The Toyo Bunko); Tully (note 2), p. 9. Knowledge is not better for the later
“state” called Chenla, in respect to which even its precise location is unclear.

5 For the Angkorian society with some information on political and legal structures see lan Mabett /
David Chandler, The Khmers, Oxford 1995 (Blackwell Publishers); Charles Higham, The Civilization
of Angkor, London 2003 (Orion Books). The most cited source with some information on the
political and legal system is the report by a Chinese visitor, who spent a year in Angkor between
1296 and 1297. The report contains some information on law (chapter 14), but does not elaborate
on the constitutional system. For a new edition of this important report see Zbou Daguan, A Record
of Cambodia. The Lands and its People, translated with an introduction and notes by Peter Harris,
Chiang Mai 2007 (Silkworm Books).
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Cambodia from Civil War to a Constitution to Constitutionalism?

to merge with state symbolism. The Bayon Temple in Angkor, built in the time of Jayar-
varman VII, is famous for the hundreds of faces watching and listening in every direction;
probably symbolizing a divine ruler as a perfect “Big Brother” of its time®. There was,
however, no intergenerational constitution in the sense that succession to the throne was
effectively regulated. The Angkor Empire was plagued not only by external, but also by
internal violent power struggles, assassinations and violent regime change. There is some
discussion about the extent of totalitarianism of this system, but it seems evident that it
was based on a massive amount of collective labour. Significant parts of the population
are reported to have been slaves’.

However, knowledge about the legal system during the Angkor period is limited. There
seems to be an understanding that Indian texts played an important role. Interestingly,
some of the main problems during that time seem similar to current concerns. Land con-
flicts are reported to be among the most common legal disputes and according to some
historians deforestation contributed to the decline of Angkor. Although the role of the
Khmer kingdom was of reduced strength after the end of the Angkor period because of
the rise of neighbouring powers and internal struggles, the principle of monarchy pre-
vailed until the French takeover of the country in 1863.

2. French Protectorate®

The French takeover has been labelled as “gun boat diplomacy”, not escalating in actual
violence, but probably not without coercion’. There is, however, a common perception
among historians that the French takeover rescued Cambodia from the risk of vanish-
ing between more powerful and chronically invasive neighbours, Siam and Vietnam (the
Khmer saw themselves “between the tiger and the crocodile”). In fact, the Cambodian
King had asked France for protection as early as 1853!°. When taking control by treaty
with King Norodom, France did not formally and fully colonize Cambodia, but gave it
the status of a protectorate!!. During its time as a protectorate, the Cambodian monar-

6 For the “Big Brother*-Interpretation of the Bayon Temple see also Mabeti/Chandler (note 5), p. 207;
the “meaning” of the Bayon is highly controversial, however, see recently Joyce Clark (ed.), Bayon.
New Perspectives, Bangkok 2007 (River Books).

7 See Daguan (note 5), Chapter 9; Fernando (note 3); pp. 446-448; Jobn Tully, France on the Mekong.
A History of the Protectorate in Cambodia 1863-1953, Lanham / New York / Oxford 2002 (University
Press of America), pp. 36-38; on the remaining relevance of slavery in the 19th century see Tully (2),
pp. 42-45.

8 The period of the French protectorate is comprehensively described and analyzed by Tully, (note
7); see also Milton E. Osborne, The French Presence in Cochinchina and Cambodia, Bangkok 1997
(White Lotus; reprint of the original edition 1969) .

9 See Tully (note 7), p. 3.

10 Tully (note 7). p. 13.

11 Tully (note 7), p. 18, speaks of a “de facto colony”. From the perspective of constitutional and legal
history the difference between “colony” and “protectorate” is noteworthy, however, and it had relevant,
practical consequences at least in the early times of French rule in Cambodia.
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chy was not abolished, but was limited by French control. Whereas France initially did
not interfere much in the internal government of Cambodia with the treaty of 1863 be-
ing a protection against such interferences, it pressured the king (with open threat to use
force! to accept substantial reforms in 1884 and cede much of his power'®. The treaty
amendment was followed by a devastating revolt, but slavery was formally abolished and
French power was increased. Following the crowning of King Sisowath in 1904 attempts
to reform the legal system intensified" and French control over the government was
tightened. In 1913, a Consultative Council was established, whose main purpose was to
exercise some control over the king’s rule. Apart from this, France did not promote any
representative political institutions before the Second World War>.

In 1941, France handpicked the new king for the country, eighteen year old Norodom
Sihanouk!®, apparently assuming that the underage man would be easy to control in the
further process. Sihanouk, however, quickly developed an ambition for politics and pow-
er. He declared Cambodia’s independence when Japanese forces temporarily took over
control in Cambodia during World War IT", immediately reversing inter alia, the French
decision to introduce the Latin script in Cambodia. After the French regained control in
1945, King Sihanouk continued in office (and the Khmer script remained untouched). Si-
hanouk first pressured for more autonomy in internal affairs and finally went on a “royal

crusade” to achieve complete independence from France in 1953.

3. Kingdom of Cambodia

King Sihanouk substantially influenced the process that led to the adoption of the coun-
try’s first written constitution in 1947'®. A Constituent Assembly to advise the king on the
Constitution was elected in a general election in 1946, the first democratic election ever
held in Cambodia. The Democratic Party, which won a landslide victory in this election,
successfully pushed for strong democratic elements in the constitution. In substance, the
original Constitution of 1947, to a large extent modelled on the French constitution of

12 Compare Tully (note 2), p. 75: “on bayonet point”.

13 Article 2 of the Treaty reads: “His Majesty the King of Cambodia accepts all the administrative, judicial,
financial, and commercial reforms which the French government shall judge, in future, useful to
make their protectorate successful.” Prince Norodom Sibanouk stated in 1972: “From 1884 to 1945,
our kings were nothing more than what the Khmer people called ‘parrots’ , trained to say ‘Bat, Bat’
(yes), quoted in Tully (note 2), p. 135.

14 Tully (note 2), pp. 142-143.

15 Fernando (note 3), p. 454.

16 For the life of Sihanouk see the first volume of his autobiography “Shadows over Angkor”, edited
by Julio A. Jeldres, Phnom Penh 2005 (Monument Books), covering the years until 1991, as well as
Milton Osborne, Sihanouk. Prince of Light, Prince of Darkness, Chiang Mai 1994 (Silkworm Books).

17 For an analysis of this short period of ,independence” compare David Chandler, The Kingdom of
Cambodia, March-October 1945, in: David Chandler, Facing The Past, Chiang Mai 1996 (Silkworm
Books), pp. 165-188.

18 For a French language analysis of the constitutional system of this time Gour (note 3).
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the 4" republic, provided the model of a parliamentary monarchy. The king was head of
state, but not head of the government. He had, however, extensive emergency powers,
which should have become very relevant in practice. Apart from an elected National As-
sembly there was a Council of the Kingdom as a second chamber. The Constitution also
provided for Popular Assemblies and a National Council. There was no special Consti-
tutional Court or Constitutional Council. The Constitution also provided for a catalogue
of fundamental rights.

In subsequent political history, the Democratic Party won the elections held in 1947
and 1951, but Sihanouk removed the elected government with the help of French troops,
dissolved parliament and took over direct control in 1952. His “democratic” approach of
1946 was replaced by a concept that Sihanouk himself later described as, the “original

form of guided democracy™

, Whereas others have labelled it as “authoritarian”. The young
king maintained that “those following democracy in Cambodia are either bourgeois or
princes .... The Cambodian people are children. They know nothing about politics. And
they care less.”*” Formally, the Constitution of 1947, which was subject to a total number
of nine amendments with major changes in 1956 and 1960, remained the Cambodian
basic law until 1970.

Sihanouk resigned as King in 1955 in order to lead the country as Prime Minister of
his party that controlled all seats in the National Assembly after the elections in 1955.
When his father, who had been installed as king, died in 1960, Sihanouk took the role of
a “Head of State” and put his mother in formal charge of the regency (without making
her the “Queen” in a formal sense). Be it as King (1946-1955), Prime Minister (1955-1960)
or Head of State (1960-1970), Sihanouk dominated Cambodian politics until 1970, when
he was removed from office by forces within his own government which opposed his
position on the issue of the Indochina War.

19 Memoirs, p. 59.

20 Cited in David P. Chandler, The Tragedy of Cambodian History. Politics, War, and Revolution since
1945, Chiang Mai 1991 (Silkworm Books), p. 72.

21 See Article 122 of the Constitution (as amended in 1960).
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4. Republic of Cambodia

Sihanouk was removed from office as Head of State through a parliamentary non-confi-
dence vote on March 18, 1970, initiated by United States backed Prime Minister, General
Lon Nol and Deputy Prime Minister, Sirik Matak in 1970%2. On October 9, 1970, Cambo-
dia was declared a republic?®. General Lon Nol, who allegedly never recovered his full
intellectual capacities after a stroke in 1971 and who was strongly influenced by spiritual
ideas and advisors, declared himself President in March 1972 and dissolved parliament.
A new constitution was put to referendum, accepted with 97.5 % of the votes and than
promulgated on May 10, 1972. The constitution contained a catalogue of fundamental
rights and prescribed a presidential model of government, a bi-cameral parliament, a cata-
logue guaranteeing human rights and a “Constitutional Court™*. This constitution, fairly
distinct from earlier and later constitutions in Cambodia, never came into full effect and
did not get much attention inside or outside of Cambodia. An increasingly barbaric war

was raging, the United States tried to bombard Cambodia back to the stone age®, cor-

126

ruption was out of control*® and the government lost control of more and more parts of

the country. When the Khmer Rouge finally took Phnom Penh on April 17, 1975, Lon Nol
had already left the country, but nearly all officials of his government and administration
not able or willing to leave, were killed.

22 The removal of Sihanouk was accepted by a parliamentary secret vote of 89 - 3. Sthanouk immediately
criticized his removal as a coup d’état, a view which was more than two decades later officially
endorsed by the Cambodian Constitutional Assembly on 14 June 1993. The extent of US-involvement
in the “coup” is a matter of discussion, see for example Tully (note 2), pp. 154-155.

23 For a history of the Khmer Republic comparatively sympathetic to the regime see Justin Corfield,
Khmer Stand Up! A history of the Cambodian Government 1970-1975, Melbourne 1994.

24 The notion that this was a European-style Constitutional Court Stephen P. Marks, The New Cambodian
Constitution: From Civil War to a Fragile Democracy, 26 Columbia Human Rights Law Review 43-110
(1994), p. 53, is misleading, however, as in substance this “court” was more a French style Constitutional
Council. Compare also supra VII.

25 There have been reasonable suggestions that United States bombardments in Cambodia until August
1973, which according to estimates killed between 150.000 and 750.000 people, amount to severe
violations of international law. The most famous criticism is William Shawcross, Sideshow. Kissinger,
Nixon and the Destruction of Cambodia, London 1991 (The Hogarth Press); for a legal analysis see
Nicole Barrett, Holding Individual Leaders Responsible for Violations of Customary International Law:
The U.S. Bombardment of Cambodia and Laos, 32 Columbia Human Rights Law Review 429 (2001).

26 On the corruption within the Khmer Republic system (commonly called the system of “bonjour”)
see for example Tully (note 2), pp. 165-6.
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5. Democratic Kampuchea

The Khmer Rouge implemented the most extreme version of communism ever adopted
in the 20th century?’. The rule of terror opened with a range of drastic measures, among
which was the execution of all leaders of the former regime, the abolition of money, and
the worst being the evacuation of all towns including the capital Phnom Penh, which
harboured maybe up to three million inhabitants and internally displaced people at the
time?®. People were moved to the countryside, where they were labelled as “new people”
and subjected to the most severe forced labour.

The Khmer Rouge basically abolished any notion of law in Cambodia. In a literal
sense the most lawless state in recent world history was established. As historian David
Chandler put it: “There is no evidence that any judges held office in DK or that there was
a legal system in Cambodia between 1975 and 1979"%. The only law adopted during the
reign of the Khmer Rouge was the Constitution of 1946, a crude text of twenty-one articles
which remained widely unknown in Cambodia and basically had the function of docu-
menting the full statehood of the Khmer Rouge Cambodia to the outside world*’. Head
of State, Khieu Samphan, allegorically declared that this constitution was “not the result
of any research of foreign documents, nor [was it] the fruit of any research by scholars.
In fact, the people — workers, peasants, and revolutionary army — wrote the constitution
with their own hands.”?' A “People’s Representative Assembly”, which was part of the
institutional system prescribed by the constitution (Article 5), was dubiously “elected”
once and met only once in 1946. Courts were not operating, although the existence of
“People’s Courts” was stipulated in the constitution (Article 9). The constitution mentioned

27 For historical analysis see e.g. Ben Kiernan, The Pol Pot Regime, 2nd edition, Chiang Mai 2002
(Silkworm Books); Michael Vickery, Cambodia 1975-1982, Chiang Mai 1984 (Silkworm Books); Craig
Etcheson, The Rise and Demise of Democratic Kampuchea, Boulder 1984 (Westview Press); Elisabeth
Becker, When the War was Over. Cambodia and the Khmer Rouge Revolution, New York 1986 (Simon
& Schuster); Karl D. Jackson (ed.), Cambodia 1975-1978. Rendezvous with Death, Princeton 1989
(Princeton University Press); for biographies of Pol Pot see David Chandler, Brother Number One.
A Political Biography of Pol Pot, Revised Edition, Chiang Mai 2000 (Silkworm Books); Philip Short,
Pol Pot. The History of a Nightmare, London 2004 (John Murray Publishers).

28 According to one document, the following eight measures were announced by Pol Pot immediately
in time of victory: ,1. Evacuate all people from all towns. 2. Abolish all markets. 3. Abolish Lon
Nol regime currency, and withhold the revolutionary currency that had been printed. 4. Defrock all
Buddhist monks, and put them to work growing rice. 5. Execute all leaders of the Lon Nol regime
beginning with the top leaders. 6. Establish high-level cooperatives throughout the country, with
communal eating. 7. Expel the entire Vietnamese minority population. 8. Dispatch troops to the
borders, particularly the Vietnamese border. (cited in Ben Kiernan, How Pol Pot came to Power,
London 1985 (Verso), p. 415/06).

29 Chandler (note 20), p. 262.

30 For a discussion at that time see David Chandler, The Constitution of Democratic Kampuchea, 79
Pacific Affairs (1979), p. 505.

31 Quoted in: Chandler (note 20), p. 262.
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some fundamental rights, among which the “right to work” and the statement that there
was to be “absolutely no unemployment” (Article 12) seems most ironical in a state that
effectively had become an oversized labour camp.

According to the most common estimate around 1.7 million people lost their lives due

32 with intellectuals of all kind

to system related reasons under the Khmer Rouge regime
being particularly targeted. Around 14,000 people were tortured and killed in the central

prison “S 21” (“Tuol Sleng”) alone, without any legal procedure .

6. People’s Republic of Cambodia

After a short war between Vietnam and Cambodia in 1978/79, Vietnam occupied Cambo-
dia** and a Vietnamese backed government took control. Cambodia’s development in the
decade to follow was not only hampered by structural problems of the political system,
but also by international isolation and an ongoing civil war with the Vietnamese backed
government on one side and a coalition of resistance forces (Khmer Rouge, Royalists
etc.) on the other. Cambodia was seeking its own identity but was still a place of internal
and external struggles. A socialist constitution was adopted in 1981%°. A long preamble
emphasized the friendship with Vietnam and Laos, at the same time blaming the United
States and China for the developments that lead to the disastrous “Pol Pot — Ieng Sary
— Khieu Samphan Clique”. The political system was typically socialist in the Soviet and
Vietnamese model, with a single party playing a major role. Some fundamental rights and
the system of a state run economy were stipulated. Chapter VII of the constitution was
dedicated to the “local people’s revolutionary committees”, whereas chapter VIII defined
the role of the judiciary, without stipulating the concept of independence of the courts.

32 The varying estimates are discussed by Ben Kiernan, The Demography of Genocide in Southeast
Asia, The Death Tolls in Cambodia 1975-79, and East-Timor, 1975-80, 35 Critical Asian Studies 585-
597 (2003).

33 The absurdity of S-21 is well documented; see David Chandler, Voices from S-21. Terror and
History in Pol Pot’s Secret Prison, Chiang Mai 2000 (Silkworm Books), updated summary in: Judy
Ledgerwood (ed.), Cambodia Emerges from the Past, 2002 (Northern Illinois University), pp. 16-37;
for the memories of one of the reportedly seven survivors see Vann Nath, A Cambodian Prison
Portrait. One Year in Khmer Rouge’s S-21, Chiang Mai 1998 (Silkworm Books); for an investigation
into the life of S-21 Commander Kaing Guek Eav (“Duch”) see Nic Dunlop, The Lost Executioner. A
Story of the Khmer Rouge, London 2005 (Bloomsbury Publishing).

34 The legality of the Vietnamese action is still under discussion. Whereas the USA, most Western states,
China and local neighbours such as Thailand called it an illegal invasion, Vietnam mainly argued
that it acted in self defence, but also indicated the notion of a humanitarian intervention. For a
justification see Gary Klintworth, Vietnam’s intervention in Cambodia in international law, Canberra
1989 (Australian Government Publishing Service).

35 For an extensive study on the “people’s republic” see Evan Gottesman, Cambodia After the Khmer
Rouge. Inside the Politics of State Building, New Haven & London 2002 (Yale University Press).
This book is indispensable for an advanced understanding of Cambodian politics and law today.
Another good and somewhat more favorable account is Margaret Slocomb, The People’s Republic
of Kampuchea. The Revolution after Pol Pot, Chiang Mai 2003 (Silkworm Books).
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In reality, the criminal justice system worked with hardly any legal foundations and arbi-
trary arrests were common during the people’s republic time. These were evidenced last

but not least by numerous appeals of the then Minister of Justice, to end these practices%.

7. State of Cambodia

The “winds of change” in the Socialist block resulted in a reduction of Soviet assistance
for Vietnam in the second half of the 1980s, which was then not able to sustain its inten-
sive engagement in Cambodia. Prime Minister Hun Sen and Prince Sihanouk started to
engage in negotiations. Attempts at constitutional reform culminated in a fundamental
amendment to the constitution in 1989. The abolishment of socialism was symbolized in
the change of the state’s name to “State of Cambodia”, leaving a decade of being a “Peo-
ple’s Republic” behind. The state was once again re-named, this time to “State of Cam-
bodia”. The peace process and attempts to overcome international isolation culminated
in the Paris Agreements of 1991, a comprehensive international treaty that was designed
to settle internal conflict and external interference in Cambodia®’.

Part of the Paris Agreements was the installation of a “United Nations Transitional Au-
thority in Cambodia”, widely know by its acronym UNTAC. During its eighteen month’s
mandate, given by the UN-Security Council®®, UNTAC employed up to 22,000 foreign
personnel in Cambodia and consumed a budget of around 1.6 billion dollars, the largest
and most expensive UN peace building mission until that time. UNTAC’s main respon-
sibility was to provide a neutral environment for free and fair elections in 1993. Legally
the United Nations obtained supreme authority in Cambodia during the mission of UN-
TAC. The government of the State of Cambodia (SOC) continued to be in control of the
country. Whereas UNTAC was not able to prevent the re-emergence of the Khmer Rouge
insurgency in Cambodia®, and produced a range of serious problems for Cambodian

36 See Gottesman (note 35), p. 255, citing Minister of Justice Uk Bunchheuan with a statement made in
1987: “We should impose some punishment on people who hold power and have violated the law.
Now, we take the rights of the citizens and the lives of the citizens as pieces in a game for us all to
play. We want to arrest people and do whatever we want to them. If we want to release them, we
can. If not, we can.” Reports about arbitrary arrests were also published by Amnesty International
etc.

37 See generally Steven Ratner, The Cambodia Settlement Agreements, 87 AJIL 1-41 (1993).

38 Resolution 745 of 1992.

39 For a critical assessment see for example Serge Thion, Watching Cambodia, Bangkok 1993 (White
Lotus), Chapter 10 (“United Nations Traditional Apathy in Cambodia™).
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society, it was somewhat successful in the sense that arguably free and fair elections to a
Constituent Assembly were held in 1993, The balance sheet might be mixed, but UNTAC
certainly had better results than some other UN missions that would follow in the 1990s.

lll. The Making and Development of the Constitution

1. The Paris Agreements

Constitution making in Cambodia was requested to be a comparatively quick affair in
1993 as the Paris Agreements required adoption of the constitution within three months
after the election of the Constitutional Assembly*?. The main direction of a Cambodian
Constitution was already given as well. The Paris Agreements provided guidance in An-
nex 5, basically prescribing the supremacy of the constitution and a concept of liberal,
human rights and rule of law based democracy:

“(1.) The constitution will be the supreme court of the land. It may be amended only
by a designated process involving legislative approval, popular veferendum, or both.

(2.) Cambodia’s tragic recent history requires special measures to assure the protection
of buman rights. Therefore, the constitution will contain a declaration of fundamental
rights, including the rights to life, personal liberty, security, freedom of movement, free-
dom of religion, assembly and association including political parties and trade unions,
due process and equality before the law, protection from arbitrary deprivation of prop-
erty or deprivation of private property without compensation, and freedom from racial,
ethnic, religious or sexual discrimination. It will prohibit the retroactive application

40 The UN Security Council endorsed the elections as basically free and fair. For an analysis of the
mission see e.g. Trevor Findlay, Cambodia: The Legacy and Lessons of UNTAC, New York 1995
(Oxford University Press); Michael W. Doyle, UN Peacekeeping in Cambodia: UNTAC’s Civil Mandate,
Boulder 1995; Lucy Keller, UNTAC in Cambodia — from Occupation, Civil War and Genocide to Peace,
9 Max Planck United Nations Yearbook 127-178 (2005).

41 For general analysis on United Nations Peace Building and Transitional Authority Activities with

multiple references to Cambodia see e.g. Michael W. Doyle / Nicholas Sambanis, Making War &
Building Peace. United Nations Peace Operations, Princeton 2006 (Princeton University Press) and
David Chesterman, You, The People. The United Nations, Transitional Administration, and State
Building, Oxford 2004 (Oxford University Press).
For descriptions of the process see Marks (note 24), pp. 56-64; MacAlister Brown / Joseph J. Zasloff,
Cambodia. Confounds of the Peacemakers 1979-1998, Ithaca & London 1998 (Cornell University
Press), p. 199; Raoul Jennar, International Co-operation in the Drafting of the 1993 Constitution,
in: Faculty of Law and Economics / Nagoya University, International Symposium “Constitutionalism
in Cambodia”, Phnom Penh 2003, pp. 27-36 Say Bory, Constitutional Changes in Cambodia in the
context of international relations, presentation at the Asian Forum of Constitutional Law, Nagoya,
September 22/23.

4
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of criminal law. The declaration will be consistent with the provisions of the Universal
Declaration of Human Rights and otber relevant international instruments. Aggrieved
individuals will be entitled to have the courts adjudicate and enforce these rights.

(3.) The constitution will declare Cambodia’s status as a sovereign, independent and
neutral State, and the national unity of the Cambodian people.

(4.) The constitution will state that Cambodia will follow a system of liberal democracy),
on the basis of pluralism. It will provide for periodic and genuine elections. It will pro-
vide for the right to vote and to be elected by universal and equal suffrage. It will pro-
vide for voting by secret ballot, with a requirement that electoral procedures provide a
JSull and fair opportunity to organize and participate in the electoral process.

(5.) An independent judiciary will be established, empowered to enforce the rights pro-
vided under the constitution.

(6.) The constitution will be adopted by a two-thirds majority of the members of the
constituent assembly.”

These benchmarks were drawn from the Namibian Constitution-Making in 1982 and were
also used in Bosnia Herzegovina in the beginning of the 1990’s*?. It seems therefore that
these criteria are emerging as the necessary nucleus of a modern constitutional state. The
Paris Agreements are part of a general development towards a right to good governance
and democracy™. The constitution making process in post-conflict countries is immedi-
ately affected by this development, if it takes place in the context of United Nation’s in-
volvement. Cambodia is a remarkable example of this phenomenon, given the fact that
a range of parties to the Paris Agreements do not fulfil the aforementioned criteria for a
constitution in their own systems.

2. Constitution Making

The elections for the Constituent Assembly had provided the Royalist FUNCINPEC Party,
under Prince Norodom Ranaridhh (a son of former King Sihanouk), with a majority, fol-
lowed by the Cambodian People’s Party (CPP) of Prime Minister Hun Sen as the second
strongest force. As CPP controlled basically all state institutions and was not prepared to
give up control, difficult negotiations were predictable. The relevant draft for a constitu-
tion was in the end not prepared by the Constitutional Assembly, but by a small commit-
tee consisting of twelve members appointed by the Assembly®.

43 See Ratner (note 37), p. 27.

44 See the groundbreaking article by Thomas M. Franck, The Emerging Right to Democratic Governance,
86 AJIL 46, 90-91 (1992); comprehensively Gregory H. Fox/Brad R. Roth (eds.), Democratic Governance
and International Law, Cambridge 2000 (Cambridge University Press).

45 Six FUNCINPEC, five CPP, one BLDP (Buddhist Liberal Democratic Party).
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Despite massive criticism by the media and NGOs about the secrecy surrounding the

deliberations*®

they remained widely confidential. The committee had no spokesper-
son and members were not allowed to speak publicly about the process. Even the other
members of the Constituent Assembly were not informed about the drafting process in
detail! Foreign influence was blocked from the beginning of the work of the committee®”
and the draft for a “bill of rights” prepared by the UNTAC Human Rights Component
was not even disseminated to the members of the Constitutional Assembly®®. In the end
there were two options, one republican (seemingly favoured by CPP) and one monarchic
(seemingly favoured by FUNCINPEC)*. Hun Sen and Ranaridhh travelled to consult with
former King Sihanouk in Pyong Yang (North Korea) and afterwards a draft constitution,
reviving a constitutional monarchy, was put for open debate in the National Assembly.
Within five days of discussion (September 15 to 19, 1993) this constitution was adopted
with 113 votes in favour, 5 against and 2 abstentions.

3. Constitutional Amendments

Since 1993 the Constitution has been amended repeatedly. A first amendment in 1994
related to Article 28, allowing the king to delegate his duty of signing laws, to the acting
head of state in case of illness and hospitalization abroad. The most important amend-
ment was made in 1999, when, in order to overcome the difficulties after the elections of
1998, a Senate was created. Another amendment in 2001 affected some provisions about
the king. In 2004, again ending a post-election-stalemate, an “additional law to the Con-
stitution” was adopted which allows the amendment of constitutional rules after elec-
tions outside the procedure of constitutional amendment®. This law did not amend the
constitutional text itself, but amended it in substance. In 2005, mainly in reaction to an
ongoing boycott of parliament sessions by the opposition, quorums for parliament ses-
sions were lowered, and in 2006 the unusual two-thirds majority for the parliamentary
confidence vote on the government was abolished in favour of the internationally more
“normal” absolute (“fifty plus one”) majority principle. Finally, in January 2008 the provi-
sions on the administration levels (Articles 145, 146) were slightly amended.

46 Phnom Penh Post, August 13-26, 1993 and August 27-September 9, 1993.

47 Brown/Zasloff (note 42), p. 195, suggest, however, that a draft of French professor Claude Gilles
Gour, who was working in behalf of Norodom Ranaridhh, was most close to the constitution finally
adopted.

48 Browny/Zasloff (note 42), p. 193-194.

49 Marks (note 24), 63; on the Monarchy-Republic-question see also Brown/Zasloff (note 42), pp. 197-
199.

50 Law of July 8, 2004. Whereas originally such amendments needed at least a two/third majority in
parliament they can, after amendment of the law in 2006, now be conducted with the absolute
majority of votes.
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The number of amendments of the constitution since its adoption in 1993 (seven in-
cluding the additional law) is not exceptionally high by international standards. Constitu-
tions that are taken seriously occasionally need amendments and there is no general rule
that constitutions should be amended as rarely as possible. It is not so much the number
of amendments which seem problematic in Cambodia, but the occasions and their means
of adoption. Each of the amendments, as well as the “additional law”, were more or less
a spontaneous reaction to political crisis or situations'. In no case has there been any
public debate. Furthermore, there has not been and there is not currently, any substantial
debate about constitutional reform in Cambodia.

IV. General Overview and Characterisation

1. Core Elements of the Constitution

The Constitution, as it stands in early 2008, is based on the principles of democracy, fun-
damental rights, rule of law and separation of power>?. Although details are not always
carefully drafted and therefore numerous uncertainties in interpretation remain®, the
constitution undoubtedly follows the concept of a liberal democracy. It is influenced not
only by the benchmarks of the Paris Agreements, but also by historical constitutions in
Cambodia (particularly the 1947 monarchic Constitution as well as the immediate prec-
edent of 1989) and other sources. Despite certain foreign influences (constitutions as di-
verse as those of Japan, France, Germany, the United States, the Philippines, Thailand and

even Zimbabwe were reportedly taken into account®), the constitution has been rightly

described as being “distinctly Cambodian™>.

51 See also Say Bory (note 42), p. 8.

52 For overviews on the Cambodian Constitution see Marks (note 24); Maurice Gaillard (dir.), Droit
Constitutionel Cambodgien, Phnom Penh 2005 (Edition Funan); Jérg Menzel, Cambodia, in: Gerhard
Robbers (ed.), Encyclopedia of World Constitutions, Vol. I, New York 2006 (Facts on File), pp. 150-156;
H. Suresh, Comments on the Constitution of the Kingdom of Cambodia, Legal Reforms on Cambodia
Series. Monograph No. 1, Hong Kong 2001; a basic textbook is Matthew Rendall, The Constitution
and Government of Cambodia, Phnom Penh 1999.

53 It should be noted that, from a comparative perspective, technical weaknesses in constitutions are
fairly normal around the world, as constitutions are often drafted under extreme time pressure and
as they often contain vague political compromises on controversial issues. Some imprecision might
not be negative at all, as it keeps the constitution open for a dynamic interpretation in time.

54 See Say Bory, (note 42), p. 3. Professor Say Bory was involved in the drafting process.
55 See Brown/Zasloff (note 42), p. 200, citing two Louis Aucoin and Dolores Donovan, two American
law professors who served as advisors in Cambodia during that time.
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From a comparative perspective the Cambodian Constitution is medium sized with
158 fairly short articles in sixteen chapters, encompassing the fundamentals of the state,
institutions and fundamental rights, and prescribes the major policies®. The most remark-
able concept of the original version of the constitution, from a comparative constitutional
law perspective, was the establishment of a two-third majority for a vote of confidence
in favour of the incoming Prime Minister, which gave the constitution a somewhat “con-
sensual” flavour. As mentioned, this peculiarity was abandoned in 20006.

2. The Concept of a Rigid Constitution
and the “Additional Constitution”

The Cambodian Constitution is a normative constitution from its textual concept. Article
150 stipulates the supremacy of the constitution in plain words. Every law and every state
action shall conform to the provisions of the constitution. A Constitutional Council is es-
tablished to ensure that this supremacy prevails in practice. The constitution itself tries
to put barriers to its amendments by prohibiting amendments “affecting the system of
liberal multi-party democracy and the regime of Constitutional Monarchy” (Article 153)°’,
thereby also describing a set of core principles of this constitution.

The rules of constitutional amendment were significantly compromised, however,
when in 2004 an additional law to the constitution was adopted, which, outside the pro-
cedure for constitutional amendment, opened the door for de facto amendments of the
constitution after National Assembly elections, by Members of the new National Assembly.
The law was, despite strong arguments suggesting unconstitutionality, not declared void
by the Constitutional Council, which argued that after its adoption it had constitutional
rank and was not subject to control by the Constitutional Council®®. Its irregularity has
been further increased by an amendment of the law adopted in 2006, which allows for
such de facto amendments after elections with an absolute majority of votes (instead of
the two-thirds normally necessary for constitutional amendments). Because of the “ad-
ditional constitution”, the rigidity of the original constitution is now to a certain extent
periodically suspended after national elections.

56 The chapters are as follows: 1. Sovereignty; II. The King; III. The Rights and Obligations of Khmer
Citizens; IV. On Policy; V. Economy; VI. Education, Culture and Social Affairs; VII. The National
Assembly; VIII. The Senate; IX. The Assembly and the Senate; X. The Royal Government; XI. The
Judiciary; XII. The Constitutional Council; XIII. The Administration; XIV. The National Congress; XV.
Effects, Revisions and Amendments of the Constitution; XVI. Transitional Provisions.

57 Similar “eternity clauses“ can be found in other constitutions around the world, particularly in countries
with experiences of cruel dictatorship, see e.g. Article 79 (3) of the German Constitution.

58 Decision of September 2, 2004, Dec. No. 060/002/2004. The case might be regarded as a strong
reminder about the limits of constitutionalism in current Cambodia, but at the same time it seems
remarkable that the “additional law-solution”; as doubtful from a constitutional perspective as it
may be, is still based on an attempt to formally legitimize the procedure, preferring a doubtful legal
construction over open breach of the constitution on a kind of “emergency” argument.
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V. System of Government

The institutional system of the Cambodian Constitution is quite standard for a bi-cameral
constitutional monarchy nowadays: the King is Head of State with mainly symbolic func-
tions; the Government (Council of Ministers) is headed by a Prime Minister; legislation lies
with Parliament, which consists of a National Assembly and a Senate; the constitutional-
ity of laws shall be guaranteed by a Constitutional Council. Apart from these “standard”
institutions the Constitution provides for two kinds of congresses. The “Congress” is the
common gathering of National Assembly and Senate and it shall “resolve important ques-
tions of the nation” (Arts. 116-117). A “National Congress” has Khmer citizens as partici-
pants and it shall adopt recommendations for consideration by the National Assembly and
Senate (Arts. 147-149). For both congresses no implementing legislation has been adopted
and none have been put into practice yet”. Whereas these congresses can therefore be
neglected for the time being and the Constitutional Council will be discussed in the next

chapter, some remarks may be made here regarding king, government and parliament.

1. Monarchy

As mentioned above, re-establishment of the monarchy seemingly was among the contro-
versial topics during the making of the constitution. The sensitivity of the issue is revealed
by the fact that not only is the principle of “constitutional monarchy” immune to consti-
tutional amendment (Article 153), but also Article 7 according to which “the king shall
reign but not govern” (Art. 17). Despite these “eternity-clauses” protecting the monarchy
(and limiting it at the same time) there was from the beginning occasional speculation
on whether the monarchy would be upheld after the end of the reign of King Sihanouk.
But when Sihanouk, in 2004, declared his definite wish to resign, another problem was
on the table first. The constitution stipulates that the office of the king is for a lifetime
(Article 7 (2)) and does not mention the possibility of resignation. The Prime Minister
accordingly first stated that King Sihanouk legally could not retire, but later changed his
mind and King Sihamoni (a son of King Sihanouk and Queen Monique) was crowned in
a three day long ceremony October 28-30, 2004. Tensions between the throne and the
office of the Prime Minister seemingly have become less since then, as the new king ad-
heres more strictly to a principle of non-interference in politics.

59 In the case of the National Congress this seems to be a violation of the Constitution, as it clearly
provides that this Congress shall meet on a yearly basis. It seems that these are simply “forgotten”
institutions of the constitution.
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Constitutionally, the king has probably more rights than the general clause “the king
of Cambodia reigns but does not govern” suggests. One of the powers which are of sig-
nificant political relevance is the right to grant amnesty (Article 27) and currently there
is an uncertainty and controversy on whether the king is free in this decision to grant
amnesty or if he can only act on the recommendation of the government®.

2. Government

The status and function of the Royal Government (“Council of Ministers”) resembles that
of governments in parliamentary systems around the globe, if one simply bases the anal-
yses on the constitutional text. The candidate for the office of Prime Minister, chosen by
the chairman of the National Assembly from the winning party, as well as his candidates
for the government, requires a vote of confidence from the National Assembly. The con-
stitution does not have much to say about the government: the chapter on government
contains only nine articles, compared to twenty-four articles in the chapter regarding the
king. The particular strength of the Office of the Prime Minister is also not apparent from
the constitutional provisions, but it has a clear legal basis in the Law on the Organization
and Functioning of the Council of Ministers (1994), which stipulates in Article 9 that the
Prime Minister “manages and gives out commands on all activities of the executive in
all fields”. Apart from this law it is mainly a question of the political culture and present
political situation in Cambodia, in which current Prime Minister Hun Sen is commonly
labelled as the “strong man” of the country®, a “title” which he has occasionally per-
sonally endorsed®. This strongman-position is not only intra-governmental, but also ap-
plies to the other constitutional institutions. Generally the government is comparatively
strong as many laws regulating their conduct are either not in place. Legislation itself is
proposed almost exclusively by the government and parliament rarely questions, rejects
or modifies proposed legislation in the process. Judicial control of government action is
also a theoretical concept.

60 This discussion is interesting as it offers insights into the nature of the criminal justice system itself:
As the constitution does not mention any right of the government / prime minister to substantially
decide on amnesties, such a right might only derive from the provision that the king shall not “govern”.
Qualifying amnesties as part of “governing” seems indeed to be quite realistic in Cambodia, given the
fact that many politicians in the country have been sentenced and subsequently pardoned in recent
history for reasons that critics qualified as “political”. Such a line of argument seems to contradict,
however, to the concept of a non political criminal justice and judicial system as stipulated in the
constitution.

61 For criticism see e.g. Duncan McGargo, Cambodia: Getting Away With Authoritarianism?, 16 Journal
of Democracy 98-112 (2005); Steve Heder, Hun Sen’s Consolidation. Death or Beginning of Reform?,
Southeast Asian Affairs 2006, pp. 113-131.

62 See Harish C. Mebta / Julie B. Mebta, Hun Sen, Strongman of Cambodia, Singapore 1999 (Graham
Brash), p. 261.
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There is no regulation and no control whatsoever on the size of the government. Cabi-
net had around 260 members after the establishment of a new government in 2004, mak-
ing it one of the biggest cabinets in the world. In addition to the Prime Minister, Deputy
Prime Ministers, Senior Ministers, Ministers and Secretaries of States, there are, according
to some estimates, around a thousand governmental Advisors, which often equal in rank
with Ministers. Administratively, the country consists of provinces, districts, communes
and villages. Commune councils are directly elected by the people since the first com-
mune elections in 2002. Officials on the other levels have traditionally been appointed,
but according to current draft legislation (as of February 2008) there shall be indirectly
elected councils on the district and province levels in the future. Decentralization and

public service reform are officially top priorities in the field of administrative reform®.

3. Parliament

The bi-cameral Cambodian parliament consists of a National Assembly and Senate®®. The
current 123 members of the National Assembly are elected in a national election for a
five year mandate, whereas the current 61 Senators are mostly indirectly elected by Com-
mune Council and National Assembly members for a six year mandate. Candidates are
appointed exclusively by political parties and although the constitution promises free-
dom of individual mandate, election laws for the National Assembly and Senate stipulate
loss of mandate in the case of loss of party membership. This is particularly significant
as party structures in Cambodia are traditionally fairly autocratic with no available rem-
edies against expulsion under the Law on Political Parties®. Repeatedly there have been
expulsions of members from the National Assembly as well as from the Senate®. Fur-

63 On Decentralization see generally Caroline Rusten / Kim Sedara / Eng Netra / Pak Kimchoueun, The
Challenges of Decentralisation Design in Cambodia, Phnom Penh 2004 (Cambodia Development
Resource Institute); Robert B. Oberndorf, Law Harmonization in Relation to the Decentralisation
Process in Cambodia, Phnom Penh 2004 (Cambodia Development Resource Institute).

64 The Law of Parliament consists mainly of the respective constitutional provisions, election laws for
National Assembly and Senate, Laws on the Statute of its members and the International Regulations
of both houses.

65 The Law on Political Parties (1997) requests the political parties to establish by-laws which, inter
alia, shall contain rules regarding admission and expulsion of members (Article 10 (a)(4)), but no
grounds for expulsion are listed, nor are there remedies.

66 In practice, members of the National Assembly and the Senate have repeatedly been expelled from
their parties and removed from their mandates over the years. The most famous case was the removal
of former FUNCINPEC Minister of Finance, Sam Rainsy, from the National Assembly in 1995. Three
CPP Senators lost their membership in the Senate after expulsion from their political party in 2001,
after the Senate had, with a majority, rejected the controversial law on Aggravating Circumstances for
Felonies. Whereas the legality of the Senators’ removal at the time was controversial, it is now clarified
in the election laws for National Assembly and Senate that loss of party membership implicates loss
of mandate as a member of parliament.
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thermore, immunity of members of the National Assembly has been lifted on a number
of occasions, partly allowing for criminal prosecutions that were labelled as politically
motivated by critics.

Laws can be proposed by parliament, but in practice nearly all laws are drafted within
the government and then sent to parliament for adoption. Draft laws are first discussed
and adopted in the National Assembly and are then reviewed by the Senate within (nor-
mally) four weeks. The Senate cannot finally veto any law, but only send it back to the
National Assembly with recommendations, which can than either change the draft law or
simply overrule the Senate’s objections. National Assembly and Senate have some legal
possibilities to monitor government activities and they are involved in some appointments
of other public officials. National Assembly and Senate have viarious (currently nine) com-
missions as well as influential permanent committees. The President of the Senate serves
as Acting Head of State in case of absence or illness of the king.

Overall there is widespread opinion (even among the parliamentarians themselves)
that the functions of parliament (National Assembly and Senate alike) are not fully de-

veloped yet in substance?.

VI. Fundamental Rights

1. The Constitutional Concept of Fundamental Rights

As already mentioned, fundamental rights play a prominent role in the constitution. The
constitutional chapter on rights starts with an embracement of the international human
rights in Article 31 (D:

“The Kingdom of Cambodia recognizes and respects human rights as stipulated in the
United Nations Charter, the Universal Declaration of Human Rights and the covenants

«

and conventions related to human rights, women'’s and children’s rights.

The precise legal relevance of this clause is subject to considerable uncertainty. Whereas
human rights organisations are mostly of the opinion that this provision lifts human rights
treaties into the rank of constitutional law, the Cambodian Government has been incon-
sistent with its statements, by sometimes insisting on the necessity for a transformation
by national legislation (dualist theory), and sometimes recommending immediate applica-
tion by courts. The Cambodian Constitutional Council, in a decision of June 19, 2007, has
stipulated that the international conventions ratified by Cambodia (like the Child Rights
Convention) are to be taken into account when applying national law %,

67 See also Hor Peng, The Reform of Parliament in Cambodia: Towards Effective Working Parliament
in Terms of Strong Representation, PhD study (unpublished), Nagoya 2005.
68 On this decision see supra VII.
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The fundamental rights granted by the Cambodian Constitution itself mostly resemble
a traditional rights catalogue, mixing liberal, political, economic, social and cultural rights.
The wording is an obvious mixture of provisions of earlier Cambodian constitutions and
modern influences. Part of the Right to Life is the abolishment of the death penalty (Ar-
ticle 32), which is remarkable in the Southeast Asian context where the death penalty is
still applied (but which had already been introduced by the 1989 constitutional amend-
ments®). An obvious deficit from a general perspective is that many fundamental rights
seem only to be granted to “Khmer Citizens” and there are indications that the choice of
words is designed to allow discrimination particularly of people of Vietnamese descent”’.
Apart from this it has been criticised that the fundamental rights catalogue would empha-
size the limits of fundamental freedoms too much. In the very beginning of the chapter
on fundamental rights (Art. 31 (2)) we find a general limitation:

“The exercise of personal rights and freedom by any individual shall not adversely af-
fect the rights and freedoms of others. The exercise of such rights and freedoms shall be
in accordance with the law.”

Seemingly broad restrictions are also made possible in some specific provisions. Particu-
lar wide is Article 41 (D:

“Khmer citizens shall bave freedom of expression of their ideas, freedom of informa-
tion, freedom of publication and freedom of assembly. No one shall exercise these rights
to infringe upon the honour of others, or to affect the good customs of society, public
order and national security.”

Although some restrictions of fundamental freedoms in general and the freedom of ex-
pression are inevitable in any society, one might argue that such restrictions, as in Article
40, are broad by international standards’!. They are, however, in line with a certain tradi-
tion of Southeast Asian constitutional thinking, which emphasizes community obligations
and suggests that individual freedoms (particularly political freedoms) can be effectively
traded off against economic and social development.

In this context of Asian (Southeast-Asian) values it seems consequential that the whole
chapter containing fundamental rights is titled “The Rights and Obligations of Khmer Citi-
zens” and that it contains a range of obligations of citizens as well as rights (Articles 47,
49, 50). Despite such particularities, it is widely acknowledged from an overall perspective

69 See Constitution of the State of Cambodia (1989), Article 35 (9).

70 See Marks (note 24), p. 70-73. Earlier English translations suggest that even the right to life, personal
freedom and security (Article 32 [1]) are only attributed to Khmer Citizens, but this is a mistake in
translation as the Khmer version speaks of “everybody” insofar.

71 Compare also the ICCPR, Article 19, allowing restrictions on the freedom of opinion and expression if
they are “provided by law and are necessary (a) for the respect of the rights or reputation of others;
(b) for the protection of national security or of public order (ordre public), or of public health or
morals.
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that the catalogue on civil rights is in line with standards not only in the Asian world, but
also from a Western perspective’?. In parts, the agenda is decisively modern and in line
with modern rights language. Women’s and children’s rights are properly stipulated as is
protection from exploitation at work etc. Environmental rights are still missing, however,
maybe because environmental degradation was not as visible as a problem in the Cam-
bodia of 1993, as it is today.

2. Fundamental Rights and State Practice

Cambodia’s problem in the sphere of fundamental rights is not located on the paper of
the constitution, but in the political and legal reality. International organisations, as well
as national non-governmental organisations, have continuously criticised the Cambodian

human rights record since the adoption of the constitution’. A culture of human rights

t74

seems not to be established yet™. The Cambodian Government unsurprisingly does not

accept that criticism, partly claiming that positive developments are not sufficiently taken
into account by the numerous reports, and partly insisting that progress takes time and
Cambodia is still recovering from a decades long conflict situation. In the case of press
freedom, it also claims that freedom in Cambodia is more advanced than most Southeast
Asian countries. However, the list of problems is long. With regard to the media it cannot
be ignored, for example, that critical and independent reporting has no place in Cambo-
dian Television yet. The constitutionally guaranteed freedom of assembly and demonstra-
tion has been largely suspended for years after riots against the Thai Embassy following
accusations that a young female Thai singer had insulted Cambodians”. Excessive use
of force by police, violations of the rights of the accused in criminal procedure and in-
human prison conditions, are all well reported. Domestic violence, particularly against

women, is an ongoing problem despite the adoption of a special law and children’s rights

have been widely disregarded in criminal procedure as has their treatment in prison76.

Problems of forced land eviction have been in the focus of national and international hu-

72 Fernando (note 3), p. 494.

73 For numerous reports see the websites of the Cambodian Office of the Office of the United Nations
High Commissioner for Human Rights (http://cambodia.ohchr.org), where yearly general reports as
well as numerous thematic reports and statements can be accessed. Further information is available
e.g. at the websites of the State Department of the United States, Amnesty International, Human
Rights Watch. Important sources of information are also the regular reports of national human rights
NGOs like ADHOC (http://www.adhoc-chra.org) and LICHADO (http://www.lichadho.org).

74 See also Terence Duffy, Towards a Culture of Human Rights in Cambodia, 16 Human Rights Quarterly
82-105 (1994).

75 The constitutionality of the pre-constitutional and Law on Demonstrations (1991) has been confirmed
by the Constitutional Council in its decision of October 4, 2004 (Case No. 062/004/2004). The court
did not address, however, the fact that the practice of the authorities does evidently not reflect the
state of the law, as it has to be interpreted in the light of the constitution.

76 On prison conditions generally see LICHADO, Prison Conditions in Cambodia 2005 & 2006: One
day in the life ... (January 2007).
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man rights organizations for years’’. Social rights promised by the constitution still are in
sharp conflict with the reality of one of the lowest life expectancies in the region, insuf-
ficient healthcare, low quality educational facilities etc. This problem, however, is hardly
specific to Cambodia, but is shared by nearly all developing countries which endeavour
to guarantee social rights in their constitutions.

3. Institutions of Fundamental Rights Protection

From an institutional perspective the protection of fundamental rights is still in its infancy:.
Most effective for the time being is the work of NGOs and international organisations.
Cambodian Courts, on the other hand, rarely take rights into account. In the National
Assembly and the Senate there are commissions that can be petitioned by people with
human rights complaints, but government ministries often do not even answer requests
from these commissions for explanation about certain events. The Prime Minister has ap-
pointed a governmental human rights advisor, but there is no independent human rights
commission, as in a number of other ASEAN states. Cambodia has also not signed the
first additional protocol to the ICCPR and therefore individual complaints are impossible
at an international level for the time being.

VII. Judicial Review

1. The Constitutional Council as a Constitutional Court

As mentioned earlier the Constitution clearly stipulates the supremacy of the constitu-
tion. The Constitutional Council”® is the main organ of judicial review. The Constitution-
al Council is basically an institution inspired by the French constitutional tradition, but
also takes up elements of a constitutional court. The Constitution seems to borrow from
the Constitution of 1972. However, the “Constitutional Court” stipulated there was much
less a court than today’s “Constitutional Council”. And whereas the Constitutional Court
under the 1972 Constitution actually never materialized, the establishment of the cur-
rent Constitutional Council finally took place five years after adoption of the constitution
(raising the question if laws adopted in between were constitutional at all”). The Con-

77 See most recently Ammnesty International, Rights Razed. Forzed Evictions in Cambodia, February 11,
2008.

78 The official website of the Constitutional Council with decisions in Khmer, French and English (from
2004) is http://www.ccc.gov.kh/english/history.php. For an early French language analysis on the
Constitutional Council see also Jeanne Page, Le Conseil Constitutionnel du Cambodge, Annuaire
international de justice constitutionnel, Vol. 17 (2001), p. 75.

79 See Matthew Granger, King’s Advisor Bemoans Lack of Constitutional Council, Phnom Penh Post,
October 6, 1998.
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stitutional Council has nine members, who are regularly appointed for a nine year term.
Constitutional Council members do not need to have a legal background, but require a
high level qualification. There is a minimum age of 45 years but no maximum age®. The
competences of the court are enumerated in Articles 136, 140 and 141. The Constitutional
Council is responsible for deciding on:

* disputes on the election of the members of the National Assembly and Senate (Art.
136 (2)),

* the constitutionality of the internal regulations of the National Assembly and the Senate
as well as other organisational laws before promulgation (Article 140 (2)),

¢ the constitutionality of other laws already adopted by parliament but before promulgation
on the request of the King, the Prime Minister, the President of the National Assembly
or the Senate, 1/10 of the members of the National Assembly or % of the members
of the Senate,

* the constitutionality of laws after promulgation on the request of the King, the Prime
Minister, the President of the National Assembly or the Senate, 1/10 of the members
of the National Assembly or % of the members of the Senate or the courts,

* the decision of the Ministry of Interior not to register a political party®.

Furthermore,
* the Constitutional Council shall be consulted by the king on all proposals to amend
the constitution (Article 143) and
* it gives advisory opinions based on its competence to interpret the constitution (Article

136 (1%,

The overview clearly shows that the Cambodian Constitutional Council combines func-
tions of the French model of a constitutional council with those of real constitutional
courts®. It makes ex ante and ex post control of laws possible and even allows courts

80 In summer 2007, one member retired at the remarkable age of 103 years!

81 Law on Political Parties (1997), Article 25.

82 One might doubt that Article 136 (1) of the Constitution really provides jurisdiction. It seems more
appropriate to understand this provision as an introductory statement on the general function of
Council.

83 For qualification as a constitutional court see Grabam Hassall / Cheryl Saunders, Asia-Pacific
Constitutional Systems, Cambridge 2002 (Cambridge University Press), p. 179.

28 | Cambodian Constitutional Law



Cambodia from Civil War to a Constitution to Constitutionalism?

to refer cases to the Constitutional Council if the constitutionality of a law is in doubt®!,
This function of checking laws after adoption and on occasion of their application in the
courts, clearly exceeds the French model of a Constitutional Council.

2. Towards a Decade of Jurisprudence

From a practical point of view, cases about election dispute have dominated the Coun-
cil's work, but the right to make a request to the Constitutional Council has also been
used repeatedly by Presidents of the National Assembly and Senate, as well as groups of
parliamentarians. It seems fair to assess that the Constitutional Council has been careful

not to provoke the government so far®. Only rarely has it declared provisions in a law

186

to be unconstitutional®, and in no case has it challenged the government on a politically

sensitive issue. The ascetic style of drafting decisions, hardly offering any reasoning but
only presenting results, contributes to the insignificant impact it has had so far on legal
development in Cambodia.

The “visibility” of the Constitutional Council is also reduced by having no dissenting
votes and its members are not allowed to speak publicly about cases. This in itself might
not be a negative concept, given the fact that the court still has to establish itself as an

authority. Only in a very few cases has the Constitutional Council delivered a thorough

887

reasoning. One such case was an election control case of 1998°/ another one was in re-

spect of the Law on Communal Administration®®. In 2006, a law on the status of members
of the National Assembly, which seems to contain a significant restriction on parliamen-
tary immunity®, was declared constitutional on the basis that the law is only supposed

84 The same concept is to be found in Germany, see Article 100 (1) of the German Constitution. The law
on the Constitutional Council has limited this right to the Supreme Court, however, it is a restriction
which seems questionable as the constitution simply states that “the courts” may refer cases to the
Constitutional Council. Until now no cases have yet been referred by the courts to the Constitutional
Council. An interesting question could arise if the constitutionality of Cambodian laws becomes a
topic at the Extraordinary Chambers in the Courts of Cambodia (Khmer Rouge Tribunal), see Scott
Worden, An Anatomy of the Extraordinary Chambers, in: Jaya Ramji and Beth van Schaack (eds.),
Bringing the Khmer Rouge to Justice, Lewiston 2005 (Edwin Mellen Press), pp. 171-220, at 204-205.

85 UN-Special Representative on Human Rights of December 2006 (http://cambodia.ohchr.org), paragraph
22.

86 See Decision of May 28, 1999 (Dec. No. 07/99), regarding a provision in the law on the formation
of the Minister of Womens’” and Veterans’ Affairs that required the minister to be a woman, decisions
of January 28, 2000 (Dec. No. 035/001/2000) and of August 28, 2000 (Dec. No. 037/003/2000),
regarding the establishment of the National Audit Authority; Decision of February 12, 2001 (Dec. No.
040/002/2001), regarding the unconstitutionality of a death penalty in the Law on the Extraordinary
Chambers.

87 Decision of July, 17, 1998 (Docket No. 03).

88 Decision of January, 15, 2003 (Dec. No. 050/001/2003).

89 Art. 5 of the Law on the Status of the Members of the National Assembly: “The members of the
National Assembly shall not use their immunity to violate the credit of other individuals, good custom
of society, public order, and national security.”

Chapter 1|29


http://cambodia.ohchr.org

Jorg MENZEL

to raise awareness of the parliamentarians, but that they would not be deprived of any
constitutionally guaranteed immunity”’. It should be acknowledged that this decision at
least indicates some willingness to enforce constitutional values®’.

3. The 2007 Decision on Children’s Rights

On July 10, 2007, the Constitutional Council has, again in only a few words, stated clearly
that judges have to consider not only the constitution, but also international human rights
treaties ratified by Cambodia when applying the law”?. The decision has been applauded
by the UN Human Rights watchdog in Cambodia as well as by local NGOs. It is indeed
“good news” in the sense that it clarifies a most relevant problem in Cambodian law,
which seemingly disallowed reduced penalties for children in case of certain felonies. At
the same time, the case illustrates the obvious carefulness of the Constitutional Council.
The decision is short and vague. The whole reasoning is as follows:

“The Constitutional Council ...

— Understands that [although] article 8 modifies article 70” of UNTAC law, it does not
affect [undermine] the rights and interests of children. The provision of article 8 of the
law on aggravating circumstances above is not unconstitutional.

— Understands that at case trial, in principle, a judge shall not only rely on article 8 of the
law on aggravating circumstances, but also relies on law. The term law bere refers to the
national law including the Constitution which is the supreme law and other applicable
laws as well as the international conventions that Cambodia bas recognized, especially
the Convention on the Rights of the Child. ...”

These few sentences constitute what is currently considered the most important statement
of the Constitutional Council from a human rights perspective. The approach seems to
be similar to the decision in the case of immunity of members of the National Assem-
bly of 2006. The law is declared constitutional, but the reason for unconstitutionality is
removed by interpretation. In fact, the Constitutional Council seems to practice what in
Germany is called interpretation in conformity with the constitution’!. The lack of clarity
in the language of the decision makes it difficult, however, to be sure about the precise
content of the decision itself.

90 Decision of November, 10, 2006 (Dec. No. 082/009/20006).

91 But compare the aforementioned OHCHR-Report, in which the decision is simply mentioned as an
example for the reluctance of the Constitutional Council to challenge the government

92 Decision of July 10, 2007 (Dec. No. 092/003/2007); for an unofficial English translation see OHCHR
Cambodia, Public Statement of July 25, 2007 (http://cambodia.ohchr.org).

93 The number seems to be mistaken, as Article 68 is the relevant provision.

94 See Donald P. Kommers, The Constitutional Jurisprudence of the Federal Republic of Germany, 2nd
edition, Durham and London 1997 (Duke University Press), p. 51.
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VIIl. Legal System and the Rule of Law

1. Cambodia and the Global Legal Traditions

The Cambodian constitution does not make any declaration about the legal system”’,
nor about its guiding principle, nor about the religious or indigenous legal systems with-
in the country. From the perspective of the world’s legal traditions, it is quite clear that
Cambodian law has a range of sources. Typically it is characterised as a civil law country
as a consequence of the French influences in the late 19th and the first half of the 20th
century”. This does not mean, however, that other traditions have not had their impact
on current Cambodian law. Many other former colonies may be seen as a melting pot of
legal traditions”” and Cambodia is further evidence for the argument that the simple com-
mon law — civil law dichotomy is not universally applicable. The socialist concept of law
officially dominated in different forms from 1975 to at least 1989 and is also still present
in the current system®®. Concepts from common law countries began to be influential in
the 1990s, although they have not had much impact on the system as such?. Last but not
least, “Asian” influences and more specifically “Khmer customs” should not be forgotten
as an influential factor, although it is difficult to identify them in positive law apart from
the general invocations by the constitution. Within the dominating civil law tradition,
there are again various influences to be identified. Whereas the new criminal law is basi-
cally drafted alongside French models, the new civil law is based on Japanese concepts
(with Japan itself being influenced by German law). Cambodian law remains, obviously,
the result of a patchwork of diverse historic concepts and multiple current interventions.

To make things even more problematic, an important aspect of Cambodian law is the
poor quality of all aspects of the legal system of Cambodia. A strong legal system was
neither introduced by the French colonial power nor was it developed during the first
two decades of independence. During the rule of the Khmer Rouge all legal institutions
were shut down and nearly all persons with legal knowledge were killed. According to

95 For short outlines on Cambodian law see Béatrice Balivet, (coord.), Introduction au Droit Cambodgien,
Phnom Penh (ca.2004); Sok Siphana / Denora Sarin, The Legal System of Cambodia, Phnom Penh
1998.

96 See Loie Avillaneda, in: Balivet (note 95), p. 29; Sok/Denora (note 95), p. 31.

97 See M.B. Hooker, Legal Pluralism. An Introduction to Colonial and Neo-Colonial Laws, Oxford 1975
(Clarendon Press); M.B. Hooker, A Concise Legal History of South-East Asia, Oxford 1978 (Clarendon
Press); for a general perspective see Jaques du Plessies, Comparative Law and the Study of Mixed Legal
Systems, in: Mathias Reiman / Reinhard Zimmermann (eds.), The Oxford Handbook of Comparative
Law, Oxford 2006 (Oxford University Press), pp. 477-512.

98 Basil Fernando, Problems Facing the Cambodian Legal System, Hong Kong 1998, p. vi, argues that
the country still is based on the socialist concept of law.

99 But compare Rogue Reynolds, Dicey in Cambodia or Droit Administrative meets the Common Law,
The Australian Law Journal 72 (1998), p. 204, (arguing that the jurisdiction of the normal courts for
administrative courts would be a common law element); more realistic Avillaneda (note 90), p. 37,
speaking of occasional influences.
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various estimates, a maximum of ten legally educated people within the country survived
the Khmer Rouge Regime!'?’. Although some legal institutions were re-established dur-
ing the time of the “People’s Republic” the rule of law was not a priority in this period.
People selected to become judges typically received a few weeks of ‘crash courses’ on
law (including training on Marxism-Leninism) at best. The government also did not spend
much time on preparing and adopting laws; the country was widely ruled by occasional
decrees only regulating the most necessary questions. Commitments to improve the legal
and judicial system have been expressed since the adoption of the new constitution, but
still today the general assessment is that the system is widely dysfunctional'®. Therefore,
the constitution remains somewhat a head without a body, for the time being.

2. The Laws of Cambodia

Part of the Rule of Law in democratic countries of the civil law tradition is the concept
that all important laws need to be adopted by a democratically elected parliament. The
rule of law in that sense is rule by parliament made laws. In Cambodia, however, law
teachers often speak of the “rule of sub-decree”, implicating that the main legal source
is not parliament made law, but executive regulation.

The prevalence of government regulations is partly the consequence of a simple lack
of laws in many fields, and partly it is the consequence of a legislation technique which
is still practiced and often hardly regulates issues but only provides for vague guidelines
while leaving the rest to governmental sub-decrees. At least in some major areas the
situation is improving. A fairly comprehensive Labour Law was drafted with help of the
International Labour Organisation and adopted in 1997'%%, Civil and criminal procedure
codes, as well as a civil code, have recently been adopted and a penal code is in the fi-
nal stage of preparation. Cambodia also tries to fulfil international demands by adopting
laws on various topics. WTO accession implicated a lengthy “to do list” regarding legisla-
tion. International terrorism produced a shorter one.

More fundamental laws are mostly supported by international donors and prepared
with the help of international experts. As mentioned, criminal code and criminal procedure
code were prepared with the help of French cooperation, while Japanese consultants were

100 An estimate by the Lawyers Committee for Human Rights estimated that in 1979 there were ten
persons with a law degree left in Cambodia. Other estimates are even lower (see e.g. Marks [note
24],p. 44).

101 A much cited drastic assessment on the dysfunctions of the Cambodian judiciary was given by an
expert group appointed by the Secretary General of the United Nations in order to report on a
possible concept for a Khmer Rouge Tribunal (see Report of the Group of Experts for Cambodia
Established pursuant to General Assembly Resolution 52/135 (February 1999), Annex, U.N. Doc.
A/53/850, §/1999/231, §§ 129, 133).

102 On a specific aspect of the the ILO’s work in Cambodia see more recently Kevin Kolben, Note from
the Field: Trade, Monitoring, and the ILO: Working to Improve Conditions in Cambodia’s Garment
Factories, 7 Yale Human Rights & Development Law Journal 79 (2004).
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in charge of drafting the civil code and civil procedure code. A multitude of bilateral and
international partners and consultants from around the globe are involved in more spe-
cific legislation. Whereas technical quality of the laws of Cambodia has inevitably some-
what increased over time, the patchwork of influences perpetuates systematic problems.

3. Application and Enforcement of the Law

Law implementation is an even bigger problem. The adoption of the new codes in civil
law and criminal law means that hundreds of judges, prosecutors and lawyers, many of
whom have never received any substantial legal education, must now adapt to a system
of highly systematic codes of thousands of articles. It seems impossible that this will
happen in the short term and the conclusion is inevitable that re-establishment of a pro-
fessional legal system and culture is in every respect a task that will take at least a gen-
eration to fulfil. The severity of the problem is increased by the fact that it is not simply
a matter of “incompetence” and cannot therefore be solved by training and waiting for
better educated personnel. The combination of incompetence, corruption and political

195 makes it difficult for effective reform. Some steps have been taken to ad-

interference
dress problems, for instance, with a significant increase in the official salaries of judges'®*
and the establishment of a Royal School for Judges and Prosecutors'®. Change in the
overall legal culture obviously needs time, however, and for the time being the lack of
independent academic research and debate remains one of the additional obstacles in
this process. At universities, law is on offer (and increasingly popular with students) but
Cambodian law faculties are hardly places of research and for the time being they are far
from being “think tanks” in the field of law. There is no law library of quality, no legal
journal or any alternative forum for academic discussion and there are hardly any quality
textbooks for the purpose of learning'®°.

All human rights reports consider impunity to be one of the most important human
rights issues in the country and the Cambodian Government itself has repeatedly acknowl-
edged the problem. High profile criminality often goes unpunished because of police

103 Even the quasi-official “Who’s who” of Cambodia, published under the auspices of the Ministry of
Information, points to two other problems by stating that “the judicial branch in Cambodia is highly
corrupt and can be easily pressured from executive branch” (Who’s Who in Cambodia 2006 — 2007,
Phnom Penh 2000, p. 299).

104 Salaries of judges are now — after a recent substantial rise — between 300 and 600 dollars. This is
progress, but the amount is still clearly insufficient to support the life of an upper middle class family
(judges are supposed to belonging to this group) in Cambodia.

105 The Royal School of Judges and Prosecutors conducts two year long preparatory trainings, which
mainly consists of classroom sessions in the first year and internships in the second year.

106 For some textbooks of a certain quality see e.g. Say Bory, General Administrative Law, 2nd ed. 2001
(Khmer only); Stuart Coghill, Resource Guide to the Criminal Law of Cambodia, Phnom Penh 2000
(Khmer and English); Eduard De Bouter / Daniel Adler / Lee U Meng / Patricia Baars, Cambodian
Employment and Labor Law, 3rd ed., Phnom Penh 2005 (Khmer and English).
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incompetence, corruption or fundamental misunderstandings about constitutional and
legal requirements in respect of the action of police, prosecution and courts. Widespread
illegal behaviour is also commonly acknowledged in respect of land ownership and use.
Although Cambodia has a comparatively modern and comprehensive Land Law (2002),

107 and

“land grabbing® by the “rich and powerful” is still an acknowledged phenomenon
the Prime Minister has described it as the potential cause of a future “farmer’s revolu-
tion”. It remains to be seen if action against corrupt judges will become a more regular
event and will finally result in systemic change!®®. For the time being, “rule of law”, the
right of all to be equal before the law (Article 31 [2]), the right to security (Article 32 [1])

etc. remain unfulfilled promises of a visionary constitution.

4. The Khmer Rouge Tribunal

The so called Khmer Rouge Tribunal, officially named the Extraordinary Chambers in
the Courts of Cambodia (ECCC), is by any standards the most prominent legal event in
Cambodia since adoption of the Constitution in 2007. The Tribunal aims to bring to jus-
tice the (surviving) senior leaders of the Khmer Rouge Regime of 1975 to 1975 and the
ones most responsible for its crimes. The Tribunal is what in international law is called a
hybrid court, being composed of national and international judges, prosecutors and staff.
The Cambodian ECCC is a novelty in the field as this is the first time that such a court
has been made up of a majority of national judges. The court took nearly a decade to be
established after Prime Ministers Ranaridhh and Hun Sen requested international assis-
tance for such a tribunal in 1997. After a difficult start it is now fully in process.

It is not necessary to examine the details of the ECCC here. There is a wealth of aca-
demic analysis on the topic'?”, which contrasts sharply with the lack of interest in the
Cambodian Constitution. In the context of this report it should be mentioned that the tri-

107 For an introduction to the Land Law see Matthew Rendall, Land Law of Cambodia, Phnom Penh 2003.
The problem of lawlessness in the field is the topic of repeated reports of the Special Representatives
of the Secretary-General for human rights in Cambodia, see e.g. Peter Leuprecht, Land Concessions
for economic purposes in Cambodia (2004); Yash Gai, Economic land concessions in Cambodia. A
human rights perspective (2007) (both at http://cambodia.ohchr.org).

108 Unusual action was taken on August 2007, when, on the occasion of the “launching” of the new
Criminal Procedure Code in a Phnom Penh Hotel the Prime Minister announced the removal of the
President of the Court of Appeals, allegedly as a sanction for taking a bribe of $ 30.000 in exchange
for the acquittal of some brothel owners accused of human trafficking. Cambodia Daily, August 13,
2007, pp. 1-2. The procedure of removal and appointment was criticized afterwards as unconstitutional
however, and it caught the attention of the international community in particular because the person
appointed to be the new president of the Appeals Court was serving as the investigating judge at the
ECCC, raising concerns about the independence of that court and possible delays in its procedures.

109 See for example Ramji/van Schaack (note 83); Jorg Menzel, Justice delayed or too late for justice?
The Khmer Rouge Tribunal and the Cambodian “genocide” 1975-1979, in: 9 Journal of Genocide
Research 215-234 (2007), with further references.
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bunal faces (potential) constitutional questions''’, for example, regarding the relationship
between the ECCC and the Cambodian Constitutional Council'!!. From a general perspec-
tive, the ECCC is widely seen as a test case for overcoming impunity and for improving
rule of law in Cambodia''?. Despite all problems ahead it is first of all an opportunity to
promote the concept of rule of law in Cambodia and thereby making the constitutional
promises more effective. Whether it will fulfil these functions remains to be seen.

IX. Cambodia and the World

As Cambodia’s recent history has been much influenced by world politics and as its con-
stitution has been developed in the context of an international agreement and United Na-
tions intervention, it seems interesting to take a closer look at how the constitution deals
with questions of national sovereignty and international openness. Perhaps unsurprisingly,
taking the cultural background and historical circumstances into account, the constitu-
tion embraces the concepts of national sovereignty and internationality at the same time.

1. National Sovereignty and Internationality

The Paris Agreements and the whole process leading up to the elections in 1993 and the
adoption of the constitution have often been labelled as “Nation Building”. At the outset,
Cambodia was considered to be on the edge of being a “failed state” and re-establishing
internal unity, as well as external sovereignty were the main goals of the process. The
constitution’s strong emphasis on this is therefore explicable from the circumstances of
the time, but is also deeply rooted in Cambodian constitutional history, beginning with
the pathetic constitution of the Khmer Republic of 1972. The Constitution of 1993 makes
plenty of references to national sovereignty, unity and the protection of Cambodian cul-
ture, referring explicitly as other constitutions before, to the glorious Angkor times. Such

110 The Law on the Extraordinary Chambers was initially declared unconstitutional by the Constitutional
Council as it seemingly allowed for application of the death penalty in violation of Article 32 (2) of
the constitution (Decision of February 12, 2001, No. 040/002/200D).

111 See Scott Worden, An Anatomy of the Extraordinary Chambers, in: Ramji / van Schaack (note 84),
pp. 171-220 (at 204-205).

112 Deputy Prime Minister Sok An, who is in charge for the tribunal within the government, expressed
hope that the court would become a “model court”.
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provisions are in fact quite deeply embedded in the psychology of Cambodians and the
fear for national sovereignty, pride and culture has resulted in a range of disputes and
measures in recent years''?,

When Cambodia reorganized itself at the beginning of the 1990s, by trying to over-
come civil war and establish a system based on democracy, human rights and democ-
racy, the whole process was not an internal affair but an international effort. The Paris
Agreements is an international treaty framework with eighteen other states as parties. This
treaty already contained the framework for the constitution and UNTAC was in charge
to guarantee the success of the first free elections. Unsurprisingly, for a system so deeply
based on an effort of the international community, the constitution provides a range of
guidelines relevant to the foreign policy of the country and its relationship with the out-
side world. According to Article 2 “[the Kingdom of Cambodia shall be an independent,
sovereign, peaceful, permanently neutral and non-aligned country.” These principles are
elaborated in Articles 53 to 55. The principle of non-alignment is not only a constitutional
obligation, but part of the Paris Agreements and therefore binding international law for
Cambodia, that in return has to be respected by all signatory states of that agreement. As
the principle of non-alignment only affects military alliances it does not stop Cambodia
from being an active part of regional and international institutional organisations. In fact,
the country has become a member to numerous international organisations and treaties.
Cambodia is party to most global human rights treaties and most of the important global

9114

environmental treaties. It became the 10th member of ASEAN in 1999, it was the first

Asian state to ratify the Rome Statute on the International Criminal Court in 2002 and
is a pioneer among least developed states by joining the World Trade Organisation in
October 2004. Cambodia is last but not least a major recipient of international develop-
ment cooperation, with international organisations, bilateral cooperation partners and

numerous NGO’s contributing in different ways to the country’s budget, administration

and development!'®.

113 Voices critical of the government have challenged its approach to the regulation of border issues with
Vietnam. Critical comments on a border treaty with Vietnam, ratified on October 6, 2005, culminated
in a number of criminal court procedures, arrests and escapes at the end of 2005. The situation de-
escalated in January 2006. See ADHOC, Human Rights Situation Report 2005 (Phnom Penh 2006),
p. 5; LICHADO, Human Rights in Cambodia: The Facade of Stability, Report, May 20006, pp 9-11.

114 Accession to ASEAN was postponed in 1997 due to the “coup” of Second Prime Minister Hun Sen,
toppling First Prime Minister Ranaridhh.

115 International cooperation is, last but not least, plentiful in the field of legal and judicial system. Foreigners
are involved in nearly every major piece of legislation as well as in the field of legal education. The
most significant current involvement of the international community is the establishment of the so
called “Khmer Rouge Tribunal”, which is based on an international treaty between the Cambodian
Government and the United Nations and is mainly financed by foreign contributions.
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2. The Rank of International Law

Taking the context of its genesis into account, it might come as a surprise that the Cambo-
dian constitution does not clearly express the status and rank of international law within
the national legal framework. In respect of human rights treaties there is, as mentioned
earlier, the provision of Article 31 and one might argue that this lifts the respective trea-

116 A s mentioned before, the Constitutional Council

ties into the rank of constitutional law
has recently at least clarified that national courts have to consider international human
rights treaties when interpreting and applying national laws and thereby indicated that
these treaties might be in the rank of the constitution itself'". The ECCC, in its first deci-
sion, took the same path by applying provisions of the ICCPR'®,

Apart from the field of human rights the constitution does not address the rank of in-
ternational treaties. However, as international treaties are basically adopted like laws'" it
seems reasonable to assume that they rank as laws (if they are qualified as self-executing),
which means inter alia that in case of conflict the later law will prevail'?’. There is no
indication regarding the rank of customary international law in the text of the constitu-
tion and the author is not aware of any published opinions on this so far'*'. Taking the
general tendency of openness and friendliness towards the international community as
a basis, one might suggest that customary international law should at least be part of the

“law of the land”. This topic has yet to be explored in Cambodia.

116 Coghill (note 106), § 2.27.

117 Infra VI

118 Decision of December 3, 2007, Criminal Case File No 001/18-07-ECCC-OCIJ (PTCO1), paragraph 24.

119 Article 26: Signing and ratification by the king after approval by National Assembly and Senate.

120 See similar Chaing Sinath / Béatrice Balivet, in: Balivet (note 95), 103.

121 Rendall (note 52), p. 58, mentions customary international law as a source of law in Cambodia, but
does not indicate any opinion about its rank.
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X. Concluding Remarks

The Cambodian Constitution, as every constitution, can be put into a variety of compara-
tive perspectives. It can be compared and analyzed in the context of its historical prec-
edents, regional or global constitutional developments and last but not least, with other
states facing similar problems of transition to democracy. Cambodia’s current constitution
draws heavily from the past, in particular from Cambodia’s first constitution of 1947 and
the immediate predecessor of 1989, but is also influenced by foreign developments. The
making of this constitution comes at a time of major constitutional change in many states,
be it in Southeast Asia'?* or globally. Since the end of the 1980s there has been a clear
worldwide trend towards strengthening of constitutional order, democracy, fundamen-
tal rights and rule of law. Transition is, however, a difficult process and Cambodia has a
particularly long way to go after the complete breakdown of civilized statehood in the
1970s. In addition it should be acknowledged that the concept of liberal and pluralistic
democracy and comprehensive fundamental rights protection, hardly had any consolidated
stronghold in Southeast Asia at the beginning of the 1990s, nor does it have today. A fair
assessment of development in Cambodia must take this regional context into account.
One of the very few publications on the Cambodian constitution, published shortly af-
ter its adoption, was subtitled “from civil war to a fragile democracy”?’. The qualification
made in that subtitle still seems relevant. After the constitution was adopted the country
suffered a few more years from the effects of civil war and the violent clash between the
two Prime Ministers in 1997 was a reminder that the country was still far from being a
stable constitutional state. In the last decade progress has been made in respect of po-
litical stability and economic development, but the Prime Minister himself reminds his
people on a regular basis that stability has only recently been achieved and is still frag-
ile. However, some significant institutional developments occurred from 1998. A Senate,
the Constitutional Council and a National Audit Authority were established. The future of
the monarchy, against widespread predictions, was saved beyond the reign of King Siha-
nouk, for the time being, through a surprisingly smooth succession to the throne in Oc-
tober 2004. The country will experience National Assembly elections for the fourth time
in July 2008 and the constitutional amendments of 2006 might result in the existence of
a stronger opposition as there is no longer any requirement for power-sharing to reach a
two-third majority in the National Assembly. Commune elections were conducted for the
first time in 2002 and again in 2007. The Senate was elected for the first time in 20006.
Some aspects of the democratic process seem to have become routine and this success
should not be underrated. However, the concept of the constitution, which provides for

122 For current regional perspectives see Hassall/Saunders (note 83); Kevin YL Tan, The Making and
Remaking of Constitutional Orders in Southeast Asia: An Overview, in: Singapore Journal of International
and Comparative Law 6 (2002).

123 Marks (note 24).
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pluralistic democracy, human rights and rule of law, is still ahead of reality in Cambodia.
The former single party, CPP, has clearly won all elections after its surprising defeat of
1993 and the same Prime Minister has been ruling the country for more than two de-
cades, with an interim as “Second Prime Minister” from 1993 to 1997. More importantly
from a constitutional perspective, separation of powers, a concept sometimes described
as strange to Cambodia'?, s still more a formal than substantial concept in Cambodia, as
is the concept of “checks and balances”. The reality of human rights protection is defined
by deficient legal, administrative and judicial institutions and practices. Reform in these
areas, although officially at the centre of government policies'?>, has proven to be difficult.

Cambodia has gained a constitution, but the spirit of constitutionalism, belief in the
advantages of legally limited government, separation of powers and the protection of
fundamental rightleG, are still under development.

124 Jennar (note 42), p. 34, citing French professor Gour (allegedly a key-contributor to the 1993
constitution).

125 Royal Government of Cambodia, Address by Samdech Hun Sen, Prime Minister of the Royal Government
of Cambodia on “Rectangular Strategy” for Growth, Employment, Equity and Efficiency, Phnom Penh,
July 16, 2004, pp. 12-17.

126 For a comprehensive study on the idea of constitutionalism see Andrds Sajo, Limiting Government.
An Introduction to Constitutionalism, Budapest 1999 (Central European University Press).
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THE CONSTITUTION OF THE

KINGDOM OF CAMBODIA:

THE EVOLUTION OF CONSTITUTIONAL
THEORIES AND INTERPRETATION

HOR Peng *

ABSTRACT

The legal system of the Kingdom of Cambodia is based on its Constitution, which went into
effect in 1993 and constitutes, amongst others, the principles of Kingship and multi-party
democracy. Since its entry into force, as most Constitutions, it has been subject to amend-
ments and interpretation. The following article describes its evolution and development.

l. Introduction

The Kingdom of Cambodia is a democratic nation according to the present Constitution.
The present Constitution, Cambodia’s sixth written Constitution, was promulgated and
went into effect on the 24" of September 1993, after the country had endured the suffer-
ing of two decades of civil war and radical revolution. It declared that the nation would
be restored as an “Island of Peace” based on a multi-party liberal democratic regime
guaranteeing freedom (human rights) and the rule of law." As the highest supreme law
of the country, all existing laws or decisions of the state must be in compliance with the
current Constitution. Otherwise, such laws or decisions will be completely void.

* Dr. HOR Peng is a law professor. He obtained his PhD degree in law from the Graduated School of
Law, Nagoya University in Japan. Currently he is the Rector of the National University of Management
(NUM) - a leading public university in Cambodia which offers degrees in management, economics,
and finance. Prior to working at the NUM, Dr. HOR Peng served as Dean at the Royal University of
Law and Economics (RULE), where he contributed significantly to the enhancement of legal teaching
and legal research development.

1 See the Preamble to the present Constitution, which begins with the historic term “WE THE KHMER
PEOPLE”. This is the declaration of Cambodia’s commitment to modern constitutionalism [democracy,
human rights and the rule of law].
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Throughout its 24 years in effect, the Constitution has made a great contribution to
the promotion of democracy, human rights and the rule of law in general.* The process
of constitutional evolution has occurred through amendments, interpretation, and consti-
tutional legislation. Constitutional interpretations and changes have taken place through
cases of political settlements [amendments], constitutional reviews [interpretations] and
enactment of new constitutional legislation.®> The achievements under this process rep-
resent original intellectual products of Cambodia’s constitutional state. The evolution of
constitutional law directs our attention to the relationship between two key elements, the
state and the people, and to the notion that the legitimacy of state action and the people’s
freedom are coherent and respected. In this article, I try to provide observations on the
evolution of Cambodia’s constitutional law (theories and interpretations) and then examine
the general path of its development. I believe that this study will assist students, teachers
and researchers by furnishing a better understanding of Cambodia’s constitutionalism in
the context of the contemporary modern era.

Il. Basic Theories of Cambodian Constitutional Law

The present Constitution confirms Cambodia’s status as a modern constitutional state.
The theories underlying Cambodia’s Constitution combines both traditional and modern
values. The traditional values are the core historic elements of constitutional institutions,
the Kingship, Buddhism and the State institutions. The Kingship and Buddhism repre-
sent the dignified element of historic constitutional continuity, the highest moral dignity
of the nation; whilst the state institutions: Royal Government, National Assembly, Senate,
Judiciary and Constitutional Council, represent the effective element of constitutional au-
thority that governs the nation with modern values. These modern values are regarded
as general principles of constitutional authority: democracy, freedom [human rights] and
the rule of law, which have been transplanted to Cambodia and have evolved here as
the core elements in modern politics. They have been interpreted in the context of and
evolved through leading constitutional cases. In Cambodia’s modern political atmosphere,
the protection of democracy and human rights takes place within the context of the es-
tablished rule of law. In practice, adherence to these principles requires that: all politi-
cians must be elected through general elections; all Khmer citizens are equal under the

2 See HOR Peng, the Modern Era of Cambodian Constitutionalism: Constitutional Analysis of Historical and
Contemporary Development, iz HOR Peng, KONG Phallack and Jorg MENZEL (Eds), Introduction to
Cambodian Law, (Konrad-Adenauer-Stiftung, 2012), pp. 23-69. See also HOR Peng, the Role of Parliament
in the recent Development in Cambodia in Clauspeter HILL/Jorg MENZEL (Eds.) Constitutionalism
in South East Asia, Volume 3 Cross-Cutting Issues, Konrad-Adenauer-Stiftung (2009), pp.126-134.

3 Throughout its 24 years, the Constitution has been amended 8 times for the purposes of interpretation
and outright change.
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laws and justice, enjoying the same rights, liberties and duties regardless of race, color,
sex, language, beliefs, religions, political tendencies, birth origin, social status, wealth or
other status.’

In Cambodia’s current constitutional system, the modern theory of separation of powers
is recognized, imposed and respected.” The King reigns, but does not govern. However,
the King functions as the Head of State, ratifying the state’s acts.” Buddhism constitutes
the state religion’; legislative sovereignty belongs to an elected Parliament (National As-
sembly and Senate), members of the country’s political parties; political sovereignty be-
longs to the people and the people themselves control the politicians and political parties
through the general elections; the Royal Government, especially the Council of Ministers,
constitutes a strong executive branch and brings political responsibility to the National
Assembly, the representative body of the people, which is in charge to smoothly imple-
ment the state’s affairs; and the Judiciary holds independent judicial powers to smoothly
enforce and equally protect the rule of law and state legitimacy.

In practice, these constitutional theories are realized in an elected government func-
tioning under the law and the rule of law is realized through constitutional supremacy
and judicial review. The legal power of judicial review within Cambodia’s constitutional
system is separated under the aegis of two legal institutional bodies, the Constitutional
Council and the Courts. The Constitutional Council has constitutional authority to safe-
guard constitutional supremacy, to interpret constitutional provisions, to review constitu-
tionality of law and to settle electoral disputes. The judicial system settles all legal cases
including civil, criminal and administrative case disputes. Through its interpretive process,
the Constitutional Council examines and decides both abstract and concrete cases using
a various methods in order to find reasonable legal answers to constitutional questions.
The methods of constitutional interpretation employed by the Constitutional Council in-
clude the meaning of the text itself, the intention of lawmakers, Cambodia’s historical
development and the general principles of domestic law as well as relevant foreign juris-

4 See Constitution, Articles 31, 76, 118 and 119. In Cambodia’s parliamentary democracy, the people
elect their representatives by general elections and Parliament elects the Executive Organ: The Royal
Government.

5 See HOR Peng, Separation of Powers and Independence of Judicial Powers in Cambodia, iz Cambodian
Society of Comparative Legal Studies (Volume 2, 2011, pp.83-96).

6 Cambodia has a long experience monarchy and, historically, the king’s will actually was the law.
However, the concept of a modern constitutional monarchy, enshrined in the phrase “the King reigns
but does not govern,” was introduced in 1947 and went through many revolutions (regime changes
from a republic to a communist state and then to a socialist state) and was eventually restored with
the current liberal multi-party democracy along with the respect of human rights.

7 The state religions of Brahmanism and Buddhism are among the ancient principles underlying
Cambodia’s constitutionalism. I have attempted to observe and study the whole history of Cambodia’s
ancient constitutionalism. From my studies, Cambodian constitutionalism combines the three basic
elements of religion, the king and the people. The legitimacy of the king is derived from religion as
well as from the hereditary system of the royal family.
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prudence.® In the review process, the Constitutional Council seeks to apply the principles
of rationality [necessity] and proportionality [consistencyl],” which are the principles used

in most democratic countries for constitutional interpretation.'?

lll. Methods of Reform:
Constitutional Interpretation and Change

Theoretically, as well as practically, the Constitution is the highest supreme law of the
nation. In the current context, the doctrines of multi-party liberal democracy and mod-
ern constitutional monarchy (the King reigns but does not govern) have been granted a
permanent status of de jure protection and promotion. The state has no legal authority
to abolish these public doctrines, but, rather, the state has a political duty to protect and
promote these doctrines. In this sense, constitutional reform requires a positive theory
of change and interpretation within a context of safeguarding the rule of law, democratic
legitimacy, individual rights and social welfare.

Of course, in democratic countries, amendment (interpretation or change) of consti-
tutions is permitted to promote and protect democracy, human rights, and the rule of
law. Amendment processes are necessary because the law is dynamic, not static, reflect-
ing social desires for increased stability, security and socio-economic development. In
the constitutional law context, in order to ensure that an amendment reflects the public
spirit or common sense, it is not only the privilege of elected representatives to promote
change, it requires thorough public dialogue, which is an effective means of citizen en-
gagement.'! Citizen engagement is essential because the core of every democracy is the
participation of the people.'? Indeed, the constitutional law is the basic law, which rep-
resents the public spirit of the people (“We the Khmer People”) by limiting the power
of the state under the doctrine of separation of powers and an independent judiciary.

8 See HOR Peng, The Constitution of Cambodia and the Role of Interpretation in Comparative Perspective,
in Cambodian Society of Comparative Legal Studies (Volume 1, 2010, pp.25-35)
9 See Internal Rules of the Constitutional Council.

10 See Jeffrey GOLDSWORTHY, Interpreting Constitutions: A Comparative Study (Oxford University
Press, 2000).

11 Public Dialogue: A Tool for Citizen Engagement is based on the lessons learned from The Society
We Want, a national public dialogue project of the Canadian Policy Research Networks (http://ncdd.
org/rc/wp-content/ uploads/2010/06/PublicDlog_ToolForCE.pdf).

12 Denis SCHREY, Nathalie LAUER, Political Parties: A Comparative Perspective, presented in the LAWTALK
13, on “Cambodian Constitutional Law — Implication for State Organization and Basic Rights”, 20-22
March 2015, at Independence Hotel, Preah Sihanouk Province.
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In Cambodia, there are three legal options for seeking constitutional interpretation and
change. The first option is through the process of amendment. An amendment must be
debated in Parliament and approved by a two-thirds majority vote.!> The second option
is conducted through special lawmaking-a so-called additional constitutional law. This
option was created during the time of constitutional crisis in 2003-2004. The conditions
for passing such a law must be satisfied at the first meeting of the National Assembly at
the beginning of its new mandate if made necessary by a national crisis.'* The third le-

gal option is to conduct a constitutional review—a so-called constitutional interpretation

1.15

within the legal authority of the Constitutional Council.” As a matter of fact, there have

been many constitutional questions that need to be decided by judicial interpretation. In
this regard, law students and researchers studying Cambodia’s constitutional law should
review not only the constitutional text itself, but the decisions of the Constitutional Coun-

cil as well as relevant constitutional and ordinary laws. Cambodia’s constitutional juris-

prudence has been developed through leading legal cases.'

13 There are eight amendments to the Cambodian Constitution. The first amendment (altering Article
28) deals with concerns of the absence of the King and the delegation of the King’s power to sign
on Preah Reach Krom or on Preah Reach Kret in such an absence. It was passed by Preah Reach
Krom on July 14, 1994. The second amendment (altering Articles 11, 12, 13, 18, 22, 24, 206, 28, 30,
34, 51, 90, 91, and 93. as well as several Articles in Chapters 8 to 14) deals with the establishment
of the Senate, the upper house of the Parliament. It was passed by Preah Reach Krom on March 8,
1999. The third amendment (altering Articles 19 & 29) deals with the right of the King to establish
and to grant national honorific distinctions. It was passed by Preah Reach Krom on July 28, 2001. The
fifth amendment (altering Articles 88 & 111 (New)) deals with the issue of lowering the number of
Members required for a valid quorum at a session of Parliament. It was passed by Preah Reach Krom
on June 18, 2005. The sixth amendment (altering Articles 28, 88 (New), 90 (New), 98, 106 (New), 111
(New), 114 (New) as well as Article 6 of the Additional Provisions to the Constitution) deals with the
issue regarding the changing of the formula for a governmental majority from a two-thirds majority
vote to an absolute majority vote (50% +1). It was passed by Preab Reach Krom on March 9 2006.
The seventh amendment (altering Articles 145 and 146) deals with the issue regarding reforming the
administration of the national territory. It was passed by Preah Reach Krom on February 15, 2008.
The eight amendment (altering Article 76, including a new Chapter 15 as well as revising Articles in
Chapter 16) deals with the establishment of the National Election Commission as a constitutionally-
protected institution. It was passed by Preab Reach Krom on October 23, 2014.

14 There is a special procedure of interpretation and reform contained in the fourth amendment that
was conducted at a period of constitutional crisis approximately a year after the third election of the
National Assembly [2003-2004]. The fourth amendment deals with the issue of the adoption of an
additional constitutional law (known as a “law of package voting™). It was passed by Preab Reach
Krom on July 13, 2004.

15 Several leading constitutional cases have been settled by the Constitutional Council through constitutional
review. These interpretations are significant and become part of Cambodia’s constitutional jurisprudence.

16 See the official website of the Constitutional Council of Cambodia, available at: www.ccc.org.
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IV. The Justification and Evolution

The election in 2013 brought Cambodia to a critical point for constitutional reforms in
the election process and in parliamentary democracy more generally.!” A political agree-
ment was signed between the Cambodian People’s Party (CPP) and Cambodia National
Recuse Party (CNRP) on the 22™ of July 2014 calling for exploring election reforms. Three
important laws were amended to address the issues raised during the election, including:
the Constitution, the Internal Rules of Parliament and the Law on Elections.

1. Constitutional Reform: The political parties’ agreement led to the constitutional reform
of incorporating the National Election Commission (NEC) as a part of the constitutional
order.!® The NEC was elevated to a constitutionally-protected institution in order to re-
establish public trust in the election process by guaranteeing the NEC'’s independence
and neutrality."”

2. The Reform of the Internal Rules of the National Assembly: After the 2013 elections, these
Rules were amended to include a new technical commission (the 10" Commission) tasked
with promoting anti-corruption measures and investigating corruption in government. The
change also provided a formal legal structure for the leadership of parliamentary political
groups.?’ The reason for the latter change is to enhance parliamentary democracy through
political dialogue between the leader of majority group (ruling party) and the leader of
the minority group (opposition party). This change was part of an overall effort to create
a new culture of political dialogue in the parliamentary democratic process.

3. Electoral Reform: The amendment of the Law on the Election of Members of the National
Assembly is for the purpose of reforming the election process to ensure free, democratic
elections. Specifically, this legislation made the following changes: (1) fixed the total
number of seats in Parliament at 125 seats; (2) flexibility of the voting process: voters are
required to register to vote, but he/she can choose an appropriate place to vote on elec-
tion day; (3) strengthening public order during the electoral campaign period: the elec-
toral campaign period was decreased to 21 days and must end 24 hours before election
day; (@) strengthening political and moral obligations as well as enforcing legal sanctions

17 The result of 2013 election divided the nation into a two-party system (CPP (68) + CNRP (55) = 123
Seats). The CPP clearly won a majority and obtained full legitimacy to form a government. While the
CNRP did not win, it represents the minority and stands as an opposition party in the parliamentary
process.

18 This amendment came into effect on 23rd October 2014.

19 See for further details, the amendment in Chapter 15 (new-2) of the Constitution Article 150 (new-2).
According to this amendment, the NEC should be created and its functions determined by a specific
law, and soon afterwards, the Law on the Organization and Functioning of the NEC was adopted
and came into effect on 26th March 2015.

20 See for further details the amended Internal Rules of the National Assembly (19th December 2014),
available at: www.national-assembly.org.kh).
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for violations after the official election results are determined:, a political party’s seats
in the National Assembly will be lost automatically if a political party boycotts the first
parliamentary session meeting called by the King, fails to honor a legitimate mandate or
take the official oaths; and (5) protecting party sovereignty: under this reform, the loss of
party membership means the automatic loss of a parliamentary membership. This con-
stitutional interpretation and reform of the election laws is the right direction for Cam-
bodia. In a democratic nation, elections are a crucial part of the democratic process. On
the one hand, they establish the parliament and reveal political leaders. They also legiti-
mize the political system in the eyes of the electorate, mobilize the electorate to support
social values and political aims and programs as well as raise political consciousness.?!

This trend of significant constitutional evolution is a very positive development. As
important as Kingship, Buddhism and State Institutions are as traditional value of con-
stitutionalism, multi-party liberal democracy, freedom [human rights] and the rule of law
have been gradually emerging in Cambodia and are revealing the essential merits of the
nation’s modern constitutionalism. This constitutionalism embodies the public spirit of all
Cambodian people and it places Cambodia’s politics in the context of the modern world.
Of course, these significant developments cannot occur without a strong commitment
from the state and the people. The state and the people have determined that democracy
is the best form of government. The political parties are key influencers of Cambodia’s
modern politics and they are playing increasingly important roles in supporting the prog-
ress of effective parliamentary democracy.

In this sense, the significant constitutional evolution that Cambodia has seen means
the nation is headed in the right direction and it has transformed Cambodia into a mod-
ern democratic nation. However, there remain many issues in advancing democracy and
human rights that will require further interpretation and reform. In a democratic nation,
the exercise of democracy and civil liberty must occur under the rule of law, otherwise
the nation will devolve into anarchy. Of course, the enforcement of the rule of law is the
responsibility of the independent judiciary, which strengthens the rule of law to protect
the legitimacy of democracy and civil liberty.

21 See G. E. EDWARDS, German Political Parties: A Documentary Guide, 1998, p. 41.
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V. Concluding Remarks

1.

Cambodia has emerged as a modern constitutional state in which the state functions
according to the Constitution and existing laws. The values of constitutionalism are a
combination of traditional and modern values, which coherently support each other.

Kingship and Buddhism are a core part of Cambodia’s constitutionalism and
have played important roles as symbols of national unity, dignity and reputation.

A multi-party liberal democracy based on fair elections is a primary constitutional
principle in Cambodia’s modern politics and has produced peace, political stability
and socio-economic development. The political parties tend to represent the will of
the people, which leads to a form of party politics that serves the people’s interests.

In a multi-party liberal democracy justice and freedom are established under the law.
The law is a general expression of national will and guarantees justice and freedom
through an independent judiciary. The most worrisome questions are whether the
justice system is strong enough to ensure that the constitutional system works correctly
and whether the current democratic process is strong enough to encourage people’s
engagement in the exercise of their freedoms. If the answers to the questions are
affirmative, I think that the justice system merits the public’s trust.
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THE HISTORICAL DEVELOPMENT
OF CAMBODIA’S CONSTITUTIONS

YAN Vandeluxe ™

ABSTRACT

To understand the constitutional law of a country, one needs to consider the histori-
cal perspective. The historical aspect of the Constitution of the country shows how the
Constitution evolves across a period of time. It is even more important in the context of
Cambodia, since it has undergone many political changes in succession throughout its
history. Since its accession to independence from the French protectorate in 1953, Cam-
bodia has had five different political regimes. It is therefore important to see how the
Constitution has evolved under each regime if a comprehensive understanding of the
current one is to be possible.

l. Introduction

Throughout most of Cambodia’s history, the absolute monarchy was, as in many other
countries in the world, the only model of government. The Constitution of Cambodia
was based on unwritten sources, comprised mainly of customary laws. During the French
protectorate in the 19" century, which constituted a new era of the Cambodian political
system, a written Constitution was introduced for the first time in its history. So far, it
has been followed by five further constitutions, each with their own characteristics, due
to political changes.

The purpose of this article is to describe the development of the Constitution of Cam-
bodia by giving an account of the general framework of each successive Constitution
before turning to the current one. As such, the starting point is to describe the particular
context of the first modern Cambodian Constitution and its content before turning to the
successive Constitutions. From this perspective, a special linkage between the current
Constitution and the first one is demonstrated in order to present the reader with a com-
prehensive understanding of the Constitution’s history.

* YAN Vandeluxe has a doctorate in Public Law from the Université Lumiere Lyon 2 (France). He is
a Professor of Public Law at the Royal University of Law and Economics (RULE). At the same time,
he worked as director of the legal research department of the Senate, and currently fulfills the role
of Deputy Director General of Administration and Finance at the Ministry of Rural Development of
Cambodia. The analysis and opinions expressed in this article are his own, and do not reflect in any
way those of the organization for which he works.
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Il. The Birth of the Cambodian Constitution

A Constitution is fundamental for the creation and survival of a state. It has both sym-
bolic and legal value, as it sets out rules governing and ensuring the regular functioning
of the public powers in the society in question. From that perspective, a Constitution is
indispensable for the creation and survival of a State.

There are various different possible approaches to defining a constitution. Formally,
a constitution has to obey a particular form and procedure different from normal laws;
it is either adopted by a special organ democratically representing the people, or by the
people themselves following a supermajority vote, such as a two-thirds majority. Regard-
ing its substance, a constitution is a supreme norm governing the organization and func-
tioning of public power; in this sense, it is the source of legal order.

From the above definitions, a state must necessarily be founded on a Constitution.
As such, Cambodia has its own Constitution, as do most other countries in the world,
whether in written or unwritten forms.

The evolution of the Cambodian Constitutions can be divided into two periods: the time
prior to 1863, and that after 1863. The French protectorate treaty, dated August 11", 1863,
set the official date of the French presence in Cambodia. This was the moment when, for
the first time in its history, Cambodia was provided with a modern written Constitution.

Prior to 1863, Cambodia had no written Constitution. The country practiced a monar-
chy qualified as divine and absolute, in which the head of State is a King in whose hands
all power is concentrated, powers believed to be bestowed directly by god'. To help to
clarify the king divine powers, professor C.-G. Gour distinguished two distinct time pe-
riods: the Angkorian and post-Angkorian periods®.

During the Angkorian period, the King represented god to assure public order in a
determinate territory; he held authority on all matters, legislative, military and religious.
The powers of the King were therefore quasi-unlimited. In the post-Angkorian period, the
King, following the ideas of Buddhism, is not a supra-natural or divine being on earth,
but a human being who comes to power because of his activities, merits and accomplish-
ments. Therefore, the powers of the King are limited, and his authority is even constrained
by some fundamental texts®. Two factors that limited the powers of the King were raised
by Doctor Thioum in his PhD thesis®. The first issues from the Buddhist concept; he is
submitted to religious and moral principles. The second follows from the practical point

1 For a brief history of the Cambodian Constitution, see Jorg MENZEL, Cambodia: From civil war to a
Constitution to Constitutionalism? In Clauspeter Hill & Jorg Menzel, Constitutionalism in Southeast
Asia, Vol. 2, TimeEdge Publishing Pte Ltd, 2008, pp.37-67.

2 Claude-Gilles GOUR, Institutions constitutionnelles et politiques du Cambodge, Dalloz, 1965, p. 21-23.

3 Jean IMBERT, Histoire des Institutions kbmeres, Annales de la Faculté de Droit de Phnom Penh, 1962,
p. 55.

4 Thiounn Thioum, Le pouvoir monarchique au Cambodge, PhD Thesis, Paris, 1952.
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of view; the Brahmanes’® played a very important political role in the society. Within this
context, Cambodia was ruled, like other countries in the world, according to an unwrit-
ten Constitution, comprising a set of rules set out by the King.

The modern era of Cambodian constitutional law began in 1863 when France entered
into Cambodia. Upon the request of King Norodom of Cambodia in the face of threats
from its neighboring countries, Thailand and Vietnam, who were believed to be planning
to divide and control the Cambodian territory, France responded positively. A protectorate
treaty was signed on August 11", 1863. According to this text, Cambodia still maintained
its internal sovereignty, but international diplomacy was handed over to France. Within
this framework, in 1877, the King initiated a major reform of the country’s institutions,
ranging from its territorial organization to the judicial and political fields. One of the most
remarkable reforms was the creation of Council of Ministers to implement laws adopted.
This initiative could be considered as the first step towards the limitation of the powers
of the King. The other remarkable event was the introduction of a new treaty, signed un-
der coercion from the French resident in Indochina on June 17", 1884, which took con-
trol of internal affairs away from Cambodia by allowing the French authority to make all
decisions in this field. The protectorate was therefore transformed into a real coloniza-
tion. However, under pressure from public protest, this treaty did not attain its objective.

A period of turbulence in conjunction with the 2™ civil war can be observed within
the constitutional history of Cambodia. When Japanese troops entered Cambodia, they
neutralized the French authority and installed a pro-Japanese government. In order to
completely break with the French authority, the Japanese government forced the King to
declare independence. This short period of de facto independence from March to Octo-
ber 1945 came to a close when France and her allies won the war. It was in this context
that Cambodia entered a new era of its Constitutional history. A new written Constitution
was adopted on May 16", 1947.

This fundamental text was the work of a group of Cambodian intellectuals, who
were mostly educated in France. The origin of this fundamental text was the desire of
King Sibanouk, crowned by the French protectorate, to provide his people with a mod-
ern and democratic Constitution. To reach this objective, he created a mixed committee
with equal representation from the French and Cambodian sides. The aim was to draft a
Constitution which took into account Cambodian culture and tradition. In addition, the
King, in accordance with his absolute authority, chose a democratic way to examine the
committee’s constitutional draft by allowing its citizens to elect a “consultative assembly”
with the task of giving advice on the future text. The result of the election of September

5 Brahames are known for their knowledge and skill in the political affairs of the country. They were
considered to be senior advisors to the King on decisions of importance for the country.
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1% 1946 showed that the Democrat Party® won the election with a landslide victory. On
the basis of its democratic legitimacy, the consultative assembly attempted to take on the
role of a real constituent assembly by refusing the draft constitution developed by the
mixed committee. They set out a foundation for the first Cambodian Constitution. It is
within this context that a first written Constitution was set out.

Some fundamental points characterized the first Cambodian Constitution. The first is
the parliamentary system with a soft separation of powers between the executive, legis-
lative and judiciary. The King is the head of state and head of the armed forces. He has
some prerogatives provided for by the Constitution such as the right to initiate laws, the
right to promulgate laws, the right to dissolve the National Assembly where this has been
proposed by the government, nomination of members of government after approval from
the National Assembly, the right to preside over the Council of Ministers’ meetings, and
to appoint some high officials.

The Parliament is bicameral with two chambers: the National Assembly, the lower
house which represents the people as a whole; and the Senate, composed of members
appointed, designated and elected by socio-professional groups.

Executive power is held by the Royal Government of Cambodia (RGC). The head of
the RGC is the President of the Council of Ministers, assigned by the King. The President
chooses his collaborators to lead the ministries of the government. A vote of confidence
in the National Assembly is necessary to form a government.

Within this general framework, the Cambodian Constitution seems to introduce a
parliamentary monarchy in which the King does not hold any powers; instead, they
are executed by different organs of the State. Sovereignty should be held by the nation.
However, some authors have argued to the contrary. In his PhD thesis, Professor PHUNG
Ton suggested that sovereignty falls to the King by showing that the Constitution did not
make clear that it belongs to the nation. Furthermore, some fundamental functions still
belonged to the King, who remained head of state and head of the armed forces. This
is especially clear in article 21, which states that “all powers come from the King and are
“provided” by the
King. This controversy is, however, a theoretical debate; from the practical perspective,

exercised by different organs of the State”. Finally, the Constitution is

theoretical dominance depends on the prevailing forces between the party representa-
tive in the National Assembly and the King.

This constitutional ambiguity led to political conflict and to a major constitutional
amendment in 1956. The conflict resulted from a disagreement between the King and
the government following the death of the head of the Democrat Party, Prince Yutevong

6 Three parties took part in the election. The Progress Democrat Party, led by Prince Norodom Montana,
the Liberal Party, led by Prince Narindeth; and the Democrat Party led by Prince Sisowath Youtevong.

The latter was well known for his high level of education as a doctor in biology who studied in

France, and demonstrated a high level of intellectual thought. Furthermore, his Democrat Party was

joined by Khmer intellectuals from abroad.
7 This is the exact translation of the Khmer terminology “Protean”.
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on July 18", 1947. The Democrat Party had won the general elections following the death
of the Prince. While the constitutional mechanism functioned correctly, a crisis unfolded
between the King and the Democrats because the National Assembly blocked all legis-
lative initiatives from the King. In retaliation, the King maintained his executive cabinet
despite the opposition of the National Assembly. There was open controversy over the
constitutionality of these measures. However, the personal power of the King, stemming
from the great independence accession obtained from France, paved the way for him
to make a constitutional amendment. Finally, the political party of the King, Sangkum
Reastr Nyum, won a landslide victory in September 1955%. This victory allowed the Prince
to achieve a constitutional amendment in 1955. The Kram was dated January 14", 1956.

The constitutional amendment in 1956 maintained the mechanisms already in place,
such as the prerogatives of the King and the parliamentary system with bicameralism and
a government responsible to the National Assembly. But there were three major innova-
tions: The Parliament was empowered to participate in combating corruption, and the
powers of the Council of Kingdom became more important; the concept of semi-direct
democracy was introduced; and provincial and capital assemblies were created.

The remarkable semi-direct democracy through the National Congress, which allowed
citizens to express their views on various issues or to remove their representatives from the
Parliament, as well as the involvement of local people in local affairs in the provincial and
capital assemblies were ambiguous, and subject to constant constitutional contradiction.
In practice, the local assemblies were a failure, and the semi-direct democracy directly
contradicted the theory of national sovereignty. In combination with this contradiction,
political events resulted in major constitutional change in 1972.

Ill. The New Orientation of the Constitution of 1972

The major event leading to the change of the Cambodian political landscape was the death
of King Suramarith on April 3 1960. This event led to a crisis for the succession to the
throne, and posed a dilemma for Prince Sibanouk®. If he accepted the throne, his politi-
cal career would be compromised. On the other hand, choosing a new King could mini-
mize his power within the government. Finally, an unprecedented solution was adopted.
The Parliament met and adopted a constitutional amendment on June 14, 1960, leading
to the creation of the new position of “bead of state” to be elected by the two chambers

8 Sangkum Reastr Nyum means “Popular Socialist Commumnity”, and it pretended to be a vast popular
movement rather than a political party. It was created by Prince Sihanouk when he entered into the
political arena following the death of his father. It was joined by many members of other political
movements, including some members of the Democrat Party. This mixture of political tendencies
from communism to liberal was later the germ of explosive political disagreements within the party
itself.

9 If he were to accept the throne, his political carrier would become impossible.
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in a joint meeting. Prince Sihanouk was then elected as head of state and at the same
time held the position of head of the executive. This solution remained problematic from
a legal perspective. It raised the question as to which form of political regime was being
practiced. The monarchy was actually maintained, yet the monarch’s traditional position
as head of state in the parliamentary system was removed and could be given, in theory,
to a non-monarch. It was hence de facto a presidential regime rather than a monarchical
one. This de facto presidential regime was later transformed into a real presidential regime
when the same two chambers of the Parliament dismissed the Prince from his position
of head of state in a so-called “Coup d’Etat” on March 18%®, 1970,!° and then established
a Republic instead of a Monarchy with the Constitution of 1972.

The Constitution of the Khmer Republic promulgated on May 10®, 1972 maintained
bicameralism, but completely renewed the political mechanism. The most remarkable
change was the transferal of the “monarchical sovereignty” to the nation, represented by
the President of the Republic.

The Parliament of the Khmer Republic comprises two chambers: the National Assem-
bly and the Senate. The first chamber is elected by the people with a mandate of 4 years;
it comprises at least 80 members. The Senate was created in place of the Council of the
Kingdom, and comprises between 28 and 40 members. Its members came from various
backgrounds: 3/5 regional representatives, 1/5 civil servants and 1/5 from the military
council; the mandate is 6 years, and half of its members were renewed every 3 years.

Executive power belongs to the President of the Republic and the government. The
President and Vice-President are elected by the people. The President nominates a Prime
Minister, head of government, and its members. The government declares the political
program before the Parliamentary Congress'; this declaration should not be followed by
a vote.

However, the Constitution of 1972 established a system of checks and balances be-
tween the legislative and executive by allowing the National Assembly to defy govern-
ment members or actions. With an initiative from one-fifth of its members, the National
Assembly could vote on a first recommendation against one or more members of the
government by an absolute majority. This recommendation has to be sent to the President
within 3 days. In the case of either agreement or silence by the President, the concerned
government members will be dismissed. In the case of the President’s refusal to maintain

10 March 18", 1970 is considered the date of the “Coup d’Etat” orchestrated by General LON Nol to illegally
remove Prince Sihanouk, even though in the legal framework, the dismissal of the head of state is
a debatable issue. Prince Sibanouk considered the parliamentary vote to be illegal, as the position
of head of state was supposed to be elected, according to the Constitution, for “a whole lifetime”.
By contrast, the pro-republican regime argued parallelism of procedure to justify the decision; for
them, when the two chambers elected the head of state, they are also empowered to remove him.

11 The Parliamentary Congress is a joint meeting of the National Assembly and the Senate. This terminology
must not be confused with the National Congress, which is the forum of public expression, as
stipulated in the Constitution of 1947, amended in 1956.
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the recommendation, the National Assembly could adopt a 2™ recommendation on the
initiative of one-fifth of its members, which would need to receive a two-third majority
vote; the concerned government members would then be dismissed. Reciprocity of sanc-
tions is also provided for by the Constitution. If the government is dismissed twice within
a period of 18 months, the President of the Republic can dissolve the National Assembly
following consultation with the President of the Senate.

This system is quite similar to the one practiced by the 5" Republic of France and
could be called a “semi-presidential regime”.

On the ground, wide spread corruption and the incapacity of the President LON Nol
to control the situation led to the collapse of the regime. The Maoist communists came
to power and installed a dictator notoriously known as Pol Pot.

IV. The Constitution of 1975 as Rupture

When the “Kbmer Rouge” toppled the Khmer Republic and came to powers on April 17,
1975, a new regime, called “Democratic Kampuchea”, was established. Initially welcomed
by the Khmer people, the regime was notorious for its atrocities, and led to the death of
around 1.5 million innocent people.

From a theoretical perspective, the regime installed a communist regime with a one
party system. The Communist Party of Kampuchea was the main instrument of power,
and played an important role in establishing state institutions. To legitimize the regime
within the international arena, a new Constitution was adopted on January 5, 1976. A
Representative Assembly was established, named the “Representative Assembly of the Cam-
bodian People”. 1t is a relatively large Assembly comprising of 250 members elected by
a non-universal suffrage. The 150 members are directly elected by farmers, the other 50
by workers and the last 50 by soldiers, for a mandate of 5 years. Its main function is “Zo
adopt laws and political lines within the internal and international arena”, as well as to
assign other leading organs of the State such as the government, tribunals and the head
of the state committee. This enormous function was in practice ineffective; the Assembly
met only once, during the election of its President.

The government, clected by the Representative Assembly, is the executive agency. It
answers to the Assembly. The government is in charge of the implementation of laws, as
well as political lines adopted by the Assembly. It is in practice the most important and
powerful institution of the regime.

The post of head of state is held by a committee, elected by the Assembly for a pe-
riod of 5 years. It comprises one President seconded by two vice-presidents, and fulfils
a protocol function by receiving national and international guests.
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V. The Political Rupture Within the Continuity
of the Institutions

Without any support from the people, the Khmer Rouge regime lasted for only 3 years,
8 months and 20 days. The front of solidarity and rescue of the nation created on De-
cember 2™, 1978 toppled the Khmer Rouge on January 7%, 1979 and created a new com-
munist regime, the Popular Republic of Kampuchea. The political rupture generated few
institutional changes. A one party system was maintained, and played an important role
in establishing the state institutions.

The Constitution officially promulgated on June 27", 1981 established a Representative
Assembly, called the “National Assembly”. Members of the National Assembly were directly
elected by the people for a period of 5 years. The powers of the National Assembly are to
adopt laws, international treaties and other political programs of the State, to overview the
executive and finally, unusually, to elect the Council of State and the Council of Ministers.

The Council of State is the permanent committee of the National Assembly and repre-
sents the regime. It is elected by members of the National Assembly within its mandate.
It is presided over by a President, assisted by some vice-presidents, and further comprises
a secretary general and members determined by the Assembly. It has a double function;
providing leadership to the National Assembly,'? and fulfilling the function of head of state.

The Council of Ministers is elected by the National Assembly with a term of 5 years.
Led by a Prime Minister, the Council of Ministers is the main instrument for the imple-
mentation of laws as well as policy lines adopted by the National Assembly.

VI. The Current Constitution as an Intersection
of Different Political Views

Within the “wind of change™ in the international context, explained mainly by closer
relations between the Soviet Union and western countries, the main protagonists of the
regime in power, led by HUN Sen, and the government in exile, led by the then-Prince
Norodom Sihanouk, held several successive meetings, establishing hope for political
change. The first remarkable move was the change from the “Popular Republic of Kam-
puchea” to the “State of Kampuchea” through an amendment to the Constitution in 1989.
The new name implies the neutrality of the regime while awaiting for a new one, which
was yet to be determined. After a long process of negotiation overseen by ASEAN coun-

12 Within this framework, the Council of State determines the agenda of the meetings of the National
Assembly, as well as the normal functioning of the Assembly such as budget or staff recruitment.
13 Jorg Menzel, The constitutionalism in Soutbeast Asia, p. 40.
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tries with the leadership of western countries, in which France played an important role,
a peace agreement, known as the “Paris Peace Agreement”, was signed on October 23",
1991 by all the protagonists of the Cambodian conflict.

The Paris Peace Agreement established a UN mission in Cambodia, known as UNTAC
(United Nations Transitional Authority in Cambodia), whose main mission is to ensure a
transition to democracy through free and fair elections, and to establish a new regime',
During this transitional period, the sovereignty of Cambodia was held by the Supreme
National Council (SNO), led by Prince Norodom Sihanouk.

As scheduled, the elections were held from April 23" to 28", 1993, in spite of a boy-
cott by the Khmer Rouge. The result of the elections, despite irregularities denounced
by the Cambodian People’s Party (CPP), handed victory to FUNCINPEC, with the CPP
coming second, followed by BLDP and MOLINAKA. A political deadlock and crisis set
in when the CPP contested the elections result and refused to relinquish power. A Coup
d’Etat was reported to have been orchestrated by Prince Norodom Chakrapong, one of
the sons the Prince Sibanouk, and the Cambodian territory faced on an unprecedented
scale the threat of a separation between the East of Mekong, controlled by CPP forces, and
the Capital Phnom Penh by FUNCINPEC. In the face of this worsening situation, Prince
Sibanouk played the role of a mediator, leading to a political compromise between the
two main forces.

A Constituent Assembly was established with the main mission of adopting a new
Constitution. In theory, they held the original constituent power, which means that they
held absolute sovereignty to determine the content of the Constitution and the political
regime (republican or monarchic) of Cambodia as they wanted. However, in practice, this
absolute sovereignty did not exist, as they had to follow the principles already set out by
the Paris Peace Agreement”. Nonetheless, even though the latter established pluralist de-
mocracy as the basis of any future political regime, it did not explicitly specify its nature
(republican or monarchic), such that the Constituent Assembly was free to determine it.

To draft the Constitution, the Constituent Assembly created a restricted Committee
comprising 26 members, and presided over by SON San. The drafting process resulted in
two options, the one seemingly republican and the other one monarchic®. After consul-
tations with Prince Sibanouk by leaders of the two main parties, CPP and FUNCINPEC,
a final draft was determined. The future political regime would be a constitutional mon-
archy. It was then submitted to the Constituent Assembly for adoption. As determined
by the Paris Peace Agreement, a two-third majority was needed for adoption. Within

14 The mission of UNTAC lasted for 18 months, spending around 1.6 billion dollars and employing
22000 foreign personal.

15 Some principles are set out by the Agreement. Starting from a set of fundamental rights, such as
individual and social rights or rights for justice, the Agreement provided for a pluralist democracy.

16 According to Jérg MENZEL, the draft for a Republic seems to have been supported by the CPP, and
the draft for the Monarchy by FUNCINPEC. Jorg MENZEL, op. cit., p. 49.
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five days of debate, the Constituent Assembly adopted the draft with 113 votes in favor,
5 against and 2 abstentions. Finally, the current Constitution was officially promulgated
on September 24" 1993.

The main character of the Constitution is a mixture of at least three influences: the tra-
ditional values characterized by the role of Buddhism and the cult of personality around
the King and leader; the communist tradition, pursued by the political force in power; and
the new tradition of the rule of law, characterized by the subordination of all, including
the state, to the laws adopted.

The Constitution of 1993 begins with a “preamble”. 1t is deprived of any binding le-
gal value, as it serves only as a reminder of the past glory of Cambodia, and to express
hope for a bright common future. This is in stark contrast to the preamble to the French
Constitution, which clearly specifies certain values, especially some new fundamental
rights, which were recognized by the Constitutional Council as constitutional principles
with the same value as the Constitution itself.

The preambile is followed by Chapter 1, which affirms the “sovereignty” and “territorial
integrity” of the nation. The constitutional monarchy, the neutrality and independence of
Cambodia and territorial mapping standards were also determined by the Constitution.
Those affirmations in the opening Chapter are the result of memories of the country’s past
experiences, in which it was divided by left and right wing ideologies during the cold war,
leading to the tragic acts of vengeance carried out by the republicans of LON Nol and
the communists of Pol Pot; and afterward, the acts of vengeance within the communist
movement itself. The affirmation of the neutrality and independence of Cambodia also
serves to reestablish a connection to the previous regime of Sangkum Reastr Nyum after
a long period of rupture. The determination of the territory according to the mapping
carried out in 1933 and 1953 can be seen as the expression of the fear of the Vietnamese
domination in 1979, who many believed had not given up their ambition to take over or
to control the Cambodian territory.

The Monarchy is the first constitutional institution. The character of this institution
is formulated in a vague manner. The “King reigns but does not hold any powers” is the
exact term used by the Constitution in the Khmer terminology and it is the first affirma-
tion of the Cambodian monarchy. This affirmation seems to deprive the King of the right
to interfere with any state powers. There is cause to doubt whether this provision was
specifically directed to King Sihanouk, whose popularity among the Cambodian people
was still evident. From this point of view, the King could not create, join or support any
political movement. Hence, he remained above politics as an “arbitrator to ensure the
regular functioning of the state powers” (Art. 9), and a “symbol of unity and continuity of
the Nation” (Art. 8).
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The Cambodian monarchy, unlike in the past, is an elective monarchy, according to
which the succession of the heir to the throne shall not be appointed but elected by the
Council of the throne. The Council comprises 9 members"”, among them the descendants
of Kings Ang Doung, Norodom and Sisowath.

However, the Constitution assigns some functions to the King. Vis-a-vis legislative pow-
er, he signs the Kram promulgating adopted laws, and communicates with the Parliament
by royal message, which is not subject to any form of debate. Vis-a-vis executive power,
he appoints the head of the RGC as well as its members, selecting them from within the
political party which won the election. Vis-a-vis judiciary power, he is the ‘guarantor
of the independence of the judiciary” (Art. 132), and is the head of the Supreme Council
of the Magistracy; however, the effective presidency of this organ falls to the Minister
of Justice. Vis-a-vis the military forces, the King guarantees their neutrality. He is hence
“the supreme commander of the Royal Khmer Armed Forces”, and is “the President of the
Supreme Council of National Defense”; however, effective command of the armed forces
falls to the Commander in Chief (Art. 23), and the effective function of head of supreme
Council of National Defense is assumed by the Minister of Defense.

The Constitution of Cambodia establishes bicameralism and a parliamentary regime,
in which significant powers are granted to the National Assembly. Cambodian bicamer-
alism is characterized by the unequal power of the two chambers. The Senate, created
in 1999 as the result of a political compromise, is an advisory body. Senators are in part
elected by the members of Communal Councils and members of the National Assembly,
and in part appointed by the King and the National Assembly". The Senate cannot ex-
amine draft laws during the first reading, even those which they themselves have initi-
ated, and instead merely give advice on the texts adopted by the National Assembly. The
chamber enjoys few privileges in the legislative process; they must examine the text of
laws within one month, reduced to five days in case of emergency and to two days in
case of urgent budget laws, which is impracticable. They cannot overthrow the govern-
ment, and their power of oversight of the executive can only be carried out by its spe-
cialized Commissions®.

The National Assembly is in theory, if not in practice, the center of Cambodian public
power. Enjoying direct election by the Cambodian people, they take part in a confidence
vote to create the government. The Prime Minister must be a member of the National As-
sembly and is appointed by the King upon nomination by the President of the National

17 According to Article 13 of the Constitution, the membership of the Council of the throne consists of
the President and two vice-presidents of the Senate and the National Assembly, the Prime Minister,
and the Supreme Patriarchs of the two religious orders.

18 This model is an imitation of the one practiced by the Council of Kingdom of the first Kingdom
of Cambodia, itself taken from the one practiced by the Council of Republic of the French second
chamber during the IV Republic of France.

19 For more details, see YAN Vandeluxe, the bicameralism in Cambodia, PhD thesis, defended on April
12t 2012.
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Assembly (Art. 119). The National Assembly itself is the only body which can determine
the agenda of its session meetings®. It can also hold the government accountable for its
actions or policies by a vote of removal. In return, the government can request its disso-
lution by the King. However, the dissolution is restricted by strict conditions such as the
approval of the President of the National Assembly, which is required before the King can
dissolve the Assembly. From a purely constitutional perspective, the executive branch is
subordinated to the National Assembly either in the legislative process or in the system
of checks and balances.

Judiciary power is held by the Courts of Cambodia. The Constitution forbids the sepa-
ration of judicial organs into civil and administrative courts, as practiced in France?. The
judiciary power is organized in a pyramid form. The municipal and provincial courts
as well as specialized courts are at the bottom. Appeals against first instance judgments
could be made to the Appeal Courts; and the Supreme Court is at the top of pyramid. The
independence of judges is guaranteed by the Supreme Council of Magistracy.

VII. Conclusion

Due to political change, Cambodia has had several successive Constitutions. Cambodia’s
first written Constitution was drawn up on the occasion of the country’s accession to in-
dependence. The successive Constitutions were mere instruments to vest the ruling re-
gimes with legitimacy in internal and international arenas. The monarchy and institutions
of the first Constitution were renewed, adapted and modernized to make them suitable
in the new context.

The monarchy is a turbulent institution. It has passed from an elective or designated
monarchy to an elective monarchy. However, the specific powers of the monarch re-
main an open question. Bicameralism has been maintained, as has the supremacy of the
first Chamber, although the second chamber has undergone significant changes®. The
parliamentary system has also been maintained, with the executive, whose existence is
conditional on a vote of confidence from the first Chamber, and which is responsible to
Parliament. Even though the Parliament is at the center of public power, it is not neces-
sarily in practice. In this regard, the executive plays a dominant role in all political de-
cision-making. By taking the National Congress as its foundation, the King, as head of
state, concentrated all political decisions. The executive of the current regime can make

20 The permanent committee, comprising the President and vice-presidents of the National Assembly
and the Presidents of various Commissions, is the main decision-making organ. It determines the
agenda of meetings, and the government cannot interfere in any way.

21 Article 28: “the judicial power covers all litigation, including administrative litigation”.

22 Unlike the Council of Kingdom in the first Kingdom, the current Senate is mostly elected by the
Commune Councilors with a more firm affirmation of its identity as representative of the Sub-
Administration of Cambodia.
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all necessary political decisions using the party system. Regarding judiciary power, the
judicial separation between civil and administrative litigation, as it was pursued but never
achieved in the first Constitution, is forbidden in the current context.

In brief, through an account of the evolution of the Cambodian Constitutions, a con-
nection was discovered between the first and the current Constitutions following a long
period of political rupture.
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THE 1993 CAMBODIAN CONSTITUTION
AND INTERNATIONAL LAW:
A NORMATIVE PERSPECTIVE

MEAS Bora *

ABSTRACT

Although there are several provisions regarding international law in the 1993 Constitu-
tion, they are unclear and inconsistent. In addition, several of the norms contained in
the Constitution provide narrower protections for human rights than those of treaties.

There are no distinctions between the types of treaties or agreements that require
ratification by the executive alone or by both the legislative and executive. There is also
no law requiring translation and the official publication of treaties in the Royal Gazette.

It is correct to say that the Cambodian legal system is dualist in its treatment of trea-
ty law. If it is to be seen as monist, it is a conditional type of monism in the theoretical
sense that incorporated treaties or provisions thereof could possibly be directly applied.
In practice, however, international law is not directly applied by the judiciary. The status
of treaty law, though, is clearer than that of customary international law in the Cambo-
dian legal system.

Like other countries, such as Vietnam and Lao PDR, Cambodia should adopt a law
clarifying the status of treaties within its legal system as well as the process by which
such law is incorporated into domestic law or whether, in some cases, international law
may be directly applied. In the meantime, a compilation of all ratified treaties should be
made and comprehensive training of the judiciary in consideration of international legal
norms should be provided.

* Dr. Meas Bora obtained both LLM and LLD from Nagoya University, Graduate School of Law, in 2007.

He obtained the United Nations International Law Fellowship Program to study International Law
at The Hague Academy of International Law, the Netherlands, in 2011. In 2015, he was a visiting
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Currently, he is a legal officer of the Extraordinary Chambers in the Courts of Cambodia, a part-time
lecturer of law and a vice-president of the Cambodian University for Specialties (CUS) in charge of
research. He is the chief-editor of the Journal on Law and Social Sciences of CUS. He wrote several
articles on extradition, human rights, criminal procedure, rights of the accused, and one book on
the Introduction to Public International Law. He was admitted to the Bar Association of the Kingdom
of Cambodia in 2012. Before that, he was a consultant for UNICEF in Cambodia on the Report on
the Implementation of the Convention on the Rights of the Child, and for the Cambodian National
Council for Children on the Analysis of Legal Frameworks for the Protection of Children in Cambodia.
I thank Professor Kaoru OBATA of the Nagoya University for academic advice.
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l. Introduction

The Cambodian Constitution is the supreme law of the land and generally incorporates
some elements of international law. The Constitution contains several provisions from
international law, especially those related to the protection of human rights.

In theory, when discussing the status of international law within a domestic legal sys-
tem, scholars and other practitioners of international law look to a nation’s Constitution
as a guide. Lack of certain provisions regarding incorporating international law requires
significant reference to international jurisprudence or the domestic legal systems of other
countries. It is likely that in Cambodia, in the near future, discussion of the international
legal provisions in the Cambodian Constitution will increase as scholars and judges be-
come more familiar with international law and more inclined to apply theory to practice.

A core purpose of this benchmark article is to explore the status, nature and scope of
the international law provisions contained in the 1993 Constitution of Cambodia within
the domestic law of the Kingdom. Reference to other constitutions, especially those of
ASEAN nations, and jurisprudence will be made to help answer questions, which have
arisen during the process of clarification of the norms of international law present in the
1993 Constitution. This primarily theoretical study will not be exhaustive, but will pave
the way for further research by scholars interested in the topic.

This article consists of two main parts: 1. overall relevant theory and 2. discussion of
the international law provisions of the 1993 Constitution before drawing a few prelimi-

nary conclusions.
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ll. Relevant Theories

When discussing domestic implementation of international law, scholars generally start with
the theories of “dualism and monism™ and other relevant terms of art: transformation,?
incorporation,® direct applicability of international law," self-executing provisions or their
absence’, the last in time rule® as well as implementing acts/laws themselves’. However,
they are much more than theories and worthy of clarification.

1. Monism

Monism, as a theory of the relationship between national and international law, which
means that treaty law is automatically incorporated into domestic law.® It is premised on
the concept that international law always prevails over national laws, including the Con-
stitution, in case of a conflict between both types of laws.” Accordingly, it is argued that
under a monist system, the Constitution, which is considered the supreme law of the land,
is actually subservient to treaty law. Monism, in the context of the implementation of inter-
national law, dictates that international law (provisions of treaties) is directly enforceable
domestically after the treaty has been ratified, or the existence of an international law
norm (customary international law: CIL) is confirmed, without separate domestic legisla-
tion incorporating the international law provisions into national law.'

1 Aslan Abashidze, The Relationship between International Law and Municipal Law: Significance of
Monism and Dualism Concepts, p. 23, in Basic Concepts of Public International Law, Monism and
Dualism, edited by Marko Novakovic, 2013; Peter Malanczuk, Akhehurst's Modern Introduction to
International Law (Peter Malanczuk, IL), 7th ed, 1997, p. 63.

2 Anthony Aust, Modern Treaty Law and Practice (Aust, Modern Treaty), 2nd ed., 2007, pp. 187 -188;
John H. Jackson, Status of Treaties in Domestic Legal Systems: A Policy Analysis, 86 the AJIL (1992),
pp. 315-316; Anette Faye Jacobsen, Human Rights Monitoring, 2008, p. 607.

3 Dinah Shelton, International Law and Domestic Legal Systems; Incorporation, Transformation, and
Persuasion (2011) (Shelton, Incorporation), pp. 216, 228-229; Anthony, Modern Treaty, supra note 2,
pp. 183-184.

4 Meas Bora, Public International Law, 2014, p. 85 (Khmer version).

Lori Fisler Damrosch, Role of the United States Senate Concerning Self-Executing and Non-Self-Executing
Treaties, 67 Chicago-Kent Law Review (1991), pp. 515-516; Jordan J. Paust, Self-Executing Treaties,
82 the AJIL (1988), 766-768; see also John C. Yoo, Treaties and Public Lawmaking: A Textual and
Structural Defense of Non-Self-Execution, 99 the Columbia Law Review (1999), p. 2218; Carlos Manuel
Vazquez, The Four Doctrines of Self-Executing Treaties, 89 the AJIL (1995), 695; Kristen B. Rosati, The
United Nations Convention Against Torture: A Self-Executing Treaty That Prevents the Removal of
Persons Ineligible for Asylum and Withholding of Removal, 26 Denver Journal of International Law
and Policy (2003), p. 534.

6 See generally, Julian G. Ku, Treaties as Laws: A Defense of the Last-in-Time Rule for Treaties and
Federal Statutes, 80 Indiana Law Journal 319 (2005); Anthony, Modern Treaty, supra note 2, p. 198.
Aust, Modern Treaty, supra note 2, pp. 194-195.

Peter Malanczuk (IL), supra note 1, p. 63.

Id., p. 63; Rebecca M.M. Wallace, International Law (Rebecca, IL), 4th ed., 2002, p.35.

Peter Malanczuk (IL), supra note 1, p. 63.
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Directly applying international law, under a monist theory, is also based on the fact
that the legislature of a monist state has already provided approval to the executive to
ratify the treaty, and therefore, the ratified treaty may be applied without requiring a sep-
arate subsequent act legitimizing that treaty by the legislature. This direct incorporation
sometimes occurs in Civil Law countries, like Cambodia and France!', but even in such
countries, the practice is far from the theoretical ideal of monism. Actually, the term “in-
corporation” of international law into provisions of the national law is often used with a
view toward allowing courts to apply international law. Otherwise, courts will ignore a
reference to international law on the grounds that there are no laws allowing them to ap-
ply international law. This demonstrates that even in monist systems, there is a tendency
to make the “direct” application of international law somewhat conditional. Additionally,
requirements for laws from the legislature for the purpose of implementing relevant pro-
visions of a ratified treaty, present in some so-called monist systems, provides another
example against the direct application of international law.?

However, it is also true, in some monist systems, that provisions of treaties are self-
executing, i.e., they do not require an implementing law/act, and, therefore, those terms
are directly enforceable, which comports with the traditional understanding of the term.'?
As the above examples show, truly monist legal systems are rare as most systems are a
mixture of monist and dualist elements.

2. Dualism

Contrary to monism, under a dualist system national law and international law are different
types of laws and come from different sources, but international laws must be incorporated into
the legal system by means of national legislation.'* Under a dualist system, there may be con-
flicts between prior national legislation and international law incorporated into national law.
They can prevail over each other in some countries on a case by case basis. Generally, in dual-
ist systems, the Constitution is higher than international law. In truly dualist systems, direct
application is impossible because in order to make international law a part of national
law — so that courts may refer to international law in response to allegations of violations
of international norms raised by a party in a particular case — there must be separate
and subsequent national legislation. Why is this the case? As in the case of England, the
legislature is not involved in the process before ratification by the executive. In other
words, the executive already has the authority necessary to ratify the treaty on behalf of

11 Aust, Modern Treaty, supra note 2, p. 148; Article 55 of the 1958 French Constitution, available at
WWW.Wipo.int.

12 Aust, Modern Treaty, supra note 2, pp. 194-195.

13 Shelton, Incorporation, supra note 3, pp. 228-229.

14 Peter Malanczuk, IL, supra note 1, p. 63; Rebecca, IL, supra note 9, p.35.
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the nation, but not to incorporate it into national law. To make a ratified treaty binding
at the domestic level, the legislature “transforms” the terms of the treaty into national law
to ensure that the treaty provisions may be enforced domestically.”

3. Dualism and Monism in relation to
Customary International Law

There has not been much discussion on dualism and monism in relation to CIL, but some
have suggested, at least theoretically, that CIL should be directly applied within a nation’s
legal system. This is due to the fact that this source of international law is automatically
binding'® in the sense that there is no requirement for a concrete process of recognition.
It is also observed that there are not many references to CIL in state constitutions, espe-
cially regarding cases where the terms of a particular treaty conflict with CIL norms. States

7

tend to place CIL below the norms of their own national laws,'” even though some CIL

norms deserve a higher status than those contained in treaties or even in a state’s Con-
stitution.'® Finally, there is a need for a method of incorporating CIL into constitutional
norms, so that domestic courts are entitled to apply CIL domestically.”

lll. International Law and the 1993 Constitution

Before we proceed further, it is necessary to quote relevant provisions in the 1993 Con-
stitution and a key decision by the Constitutional Council regarding international law:

Article 8, para. 2: “The king shall be the guarantor of the national independence, sover-
eignty, and territorial integrity of the Kingdom of Cambodia, and the guarantor of the
rights and freedoms for the citizens and respect for international treaties.”

15 Kriangsak Kittichaisaree, the Effectuation of International Law in the Municipal Legal Order of Thailand,
4 Asian Yearbook of International Law 171 (1995), at 1383-4 in Thailand’s Country Report, Centre
of International Law, National University of Singapore, Research Project on International Maritime
Crimes, pp. 5-6. It is worth noting that a “transformative” law is different from implementing laws
that Common Law and Civil Law countries adopt as required by treaties.

16 Shelton, Incorporation, supra note 3, p. 373.

17 Shelton, Incorporation, supra note 3, pp. 137, 342 (Canada). For Japan, Germany, CIL is higher than
National Law (Article 25 of 2009 German Constitution), available at www.wipo.int

18 Christopher Harland, Domestic Reception of International Humanitarian Law: UK and Canadian
Implementing Legislation, p. 30, edited by Christopher P.M. Waters, British and Canadian Perspectives
on International Law, 2006.

19 IENG Sary’s Motion against the Application at the ECCC of the Form of Liability Known as Joint
Criminal Enterprise, 28 July 2008, D97, p. 12.
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Article 26 (new): “The King shall sign and ratify international treaties and conventions
after a vote of approval by the National Assembly and the Senate.”

Article 31: “The Kingdom of Cambodia shall recognize and respect buman rights as stip-
ulated in the United Nations Charter, the Universal Declaration of Human Rights, and
the covenants and conventions related to human rights, women’s and children’s rights.
“Every citizen of Cambodia shall bave equality before the law, enjoying the same rights
and freedoms and fulfilling the same obligations without discrimination as to race, co-
lour, sex, language, belief, religion, political tendency, national origin, social status,
resources or other status. The exercise of personal rights and freedoms by any individual
shall not adversely affect the rights and freedoms of others. The exercise of such rights
and freedoms shall be in accordance with the law.”

Article 55: ‘Any treaty and agreement incompatible with the independence, sovereignty,
territorial integrity, neutrality and national unity of the Kingdom of Cambodia shall
be annulled.”

Article 90 (new): /... The] National Assembly adopts approval or terminates international
covenants or conventions [...J”

Article 93: ‘[ ../Promulgated laws shall be published in the Official Gazette and dis-
seminated throughout the country within the above mentioned set time (10 days in the
Phnom Penb Capital and 20 days for whole country).”

Article 128: “The Judiciary shall guarantee and uphold impartiality and protect the
rights and freedoms of the citizens.”

Article 158: “Laws and all regulations in Cambodia that guarantee respect for property
of State, rights, freedom and property of individual legally and accordance with inter-
est of State shall remain effect till new laws revise or annul except they are against the
spirit of this constitution.”

Decision of the CCC: “...understands that at case trial, in principle, a judge shall not only
rely on Article 8 of the Law on Aggravating Circumstances for Felonies, but also relies
on the law. The term “the law” bere refers to the national law including the Constitu-
tion which is the supreme law and other applicable laws as well as the international
conventions that Cambodia has recognized, especially the Convention on the Rights
of the Child.”
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1. Treaty Ratification Process

Before highlighting the scope, nature and status of international law directly or indirectly
from the quotations above, this section will provide a brief overview of the process of
treaty ratification in the Kingdom of Cambodia.

Because Cambodia is one of the Civil Law countries influenced by the French legal
system, the National Assembly is involved in the ratification of treaties as it must adopt a
law allowing the government to ratify or accede to a particular treaty prior to ratification
or accession.?’ Besides the Minister of Foreign Affairs, who is generally recognized to
have treaty negotiating power, other Ministers also have such power via assignment by
the government to negotiate treaties or agreements after recommendation by international
communities or upon the government’s own initiative. Regardless of who is authorized to
represent the nation, the government will, in each case, develop a statement of interest
indicating its desire to become a party to a particular treaty and submit it to the National
Assembly.?! Both the National Assembly and the Senate signal their approval by adopting
the proposed draft law supporting the ratification of a treaty.?? Then, the King promul-
gates the law, and the government, through the Ministry of Foreign Affairs, proceeds to
ratify or accede to the treaty.?> There is no specific time set for the Ministry of Foreign
Affairs to ratify or accede after receiving approval from the legislature.

It is not clear, in the Cambodian system, whether there are types of treaties or other
international instruments that do not require the approval of the legislature and may be
made binding through an act of the executive alone.?* In the United States of America,
there are distinctions between treaties and other types of international instruments that

20 For example, see Royal Kram No. NS/RKM/0809/123 promulgating the Law on Approval to Accede
to the Optional Protocol to the Convention on the Elimination on Discrimination against Women,
Year 9, Issue 62, Official Gazette, p. 5974.

21 For example, for seeking the approval from the National Assembly, the Prime Minister made a statement
regarding the request on ratification of the Hague Convention on the Protection of the Child and
International Cooperation related to Inter-State Adoption. The statement refers to the “best interest of
the child” principle, relevant policy of the government, laws and situation of child adoption; contents
of the conventions; advantages from being a party to the Convention, see the Statement, No. 51 S.Ch.
Nor. K.Bor.Chor, September 09, 2006; see also Motivation on the ECCC Law 2000, Statement No. 01
SCN.KBC of the Royal Government of Cambodia, January 18, 2000; Letter No. 08 L.S. KBC (18 January
2000) of the Royal Government to the President of the National Assembly on the Draft Law on the
Establishment of Extraordinary Chambers within the Existing Cambodian Courts for Prosecution of
Crimes Committed during Democratic Kampuchea; Letter of the President of National Assembly No.
450 TS (12 July 2001) to the Senate; Michael John Garcia, International Law and Agreements: Their
Effect upon U.S. Law, Congressional Research Service, 2014, p. 4; Anthony, Modern Treaty, supra
note 2, pp. 184-185, 213. Articles 52 and 53 of the 1958 French Constitution, supra note 11.

22 The 1993 Constitution of Cambodia, Article 26 (new).

23 Law on Approval to Accede to the Optional Protocol to the Convention on the Elimination on
Discrimination against Women, Year 9, Issue 62, Official Gazette, p. 5974.

24 Article 96 (7) and Article 70 (14) of the 2013 Constitution of Vietnam, available at www.wipo.int
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only an act of government is sufficient to create a binding national obligation.”> Cam-
bodian law, even under the Optional Protocol, requires approval from the legislature to
permit the government to ratify or accede to any international agreement.26

The timeframe for entry into force of a specific treaty to which Cambodia is a party
is based on the timeframe noted in the treaty itself. It is unclear whether the invocation
of a ratified treaty provision is valid after the treaty is published in the Official Gazette
or whether a delay between ratification and publication, in such a case, would have any

effect on validity.

2. Article 31 of the 1993 Constitution and Beyond

A brief survey among the constitutions of ASEAN members reveals that Cambodia’s 1993
Constitution contains many provisions reflecting international law in general. In addition
to the provisions quoted above, there are several other human rights provisions. Several
state organs, including the King and the judiciary, are directly or indirectly responsible
for promoting the human rights norms in international law. However, there are several
unclear provisions in need of clarification. Some relevant provisions mention internation-
al treaties or covenants, but do not refer to bilateral agreements/treaties. CIL and other
sources of international law, such as general principles of law recognized, are not spe-
cifically mentioned in the 1993 Constitution.

a.) Dualism or Monism and Application of International Law

Of all of the pertinent provisions in the 1993 Constitution, Article 31 is the most detailed
one. Article 31 is mainly concerned with human rights. In spite of this, all fields of in-
ternational law should be understood as human rights in this Article. Article 31 uses the
terms “respect” and “recognize” in regard to the rights of Khmer citizens. It is beyond
the scope of this Article whether and to what extent it violates the fundamental principle
of human rights law of non-discrimination, since it only protects the human rights of
Khmer citizens. What is relevant here is that the Article employs “soft words”, which do
not suggest binding obligations. Furthermore and concretely, it stipulates that the rights
and guarantees contained in the Universal Declaration of Human Rights must be respect-
ed and recognized, even though some of those norms are not part of CIL. As to whether
Article 31 includes CIL, it should be read that way, given the broad scope of Article 31
and the relevant terminology used.

25 Michael John Garcia, International Law and Agreements: Their Effect upon U.S. Law, Congressional
Research Service, 2014, p. 4; Anthony, Modern Treaty, supra note 2, pp. 184-185, 213. Articles 52 and
53 of the 1958 French Constitution, supra note 11.

26 See supra note 20.
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Article 150 (new) states that the Constitution is the supreme law of the land. Although
there is no clear provision regarding the status of international law in general in the Cam-
bodian legal system, my research suggests that treaties are below the Constitution but
higher than national laws within the hierarchy of laws. As in other states®’, generally, CIL
in Cambodia should be accorded a status equal to national law or perhaps below. This
conclusion regarding the status of international law is not negated by reference to the
provisions of the Law on Copyrights, since it refers to national law, not including the Con-
stitution, which may be ignored in case of conflict with ratified treaties. That law states:

“Provisions of international treaties on industrial rights to which the Kingdom of Cam-
bodia is party shall apply to problems arising related to this law. In case of conflicting

with the provision of this law, treaty provisions shall be main provisions™®

The fact that the French Civil Law influenced the Cambodian legal system does not mean
that any ratified treaty may be directly applied in Cambodia. If, because of Cambodia’s
legal history, it is presumed that the nation is a purely monist system, then Article 31 is
not necessary in the 1993 Constitution and the 2007 decision of the Constitutional Coun-
cil has no basis.?” Doubts regarding whether the decision follows Article 31 are on the
record. It might be that courts are sometimes reluctant to apply international law, even
though Article 31 supports such an application and the Constitutional Council affirmed
this reading. Article 31 and subsequent provisions as well as the decisions of the Constitu-
tional Council reflect incorporation of norms of international law in domestic law. There-
fore, these provisions should be seen as a conditional application of international law.

As in many states,*” implementing acts or laws are made by Cambodia to fulfill obliga-
tions imposed by treaties to which it is a party. In this connection, it is unclear whether
the concept of a “self-executing” treaty or provision is known among Cambodian judges.'
If so, let me argue that this should be considered a type of direct application of interna-
tional law, in the case of the self-executing provisions.

Over the years, Common Law legal systems have influenced the Cambodian legal sys-
tem through technical assistance by experts and organizations in developing laws or legal
frameworks. As a result, a dualist approach has penetrated the Cambodian legal system.
Indeed, Cambodia is predominantly dualist in its approach to incorporate international
law into its domestic legal system.

27 Michael John Garcia, supra note 25, p. 10.

28 Article 129 of the Law on Letters of Patent, Certificates of Useful Models and Industrial Drawings
(2002).

29 IENG Sary’s Motion, supra note 19, p. 12.

30 For example, UK adopted Geneva Conventions Act 1957, cited in Christopher P.M. Waters, British
and Canadian Perspectives, supra note 18, p. 32.

31 See supra note 5.
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b.) Invocation of International Norms

As indicated above, dualism or monism is a matter of theory. The important thing is
whether a treaty provision is actually given full effect within a particular state in order
to fulfill that state’s obligation to give effective remedy to a victim harmed by a violation
of international human rights law. This process begins when the invocation of a treaty
provision is recognized by a state’s judicial system, whose courts determine whether the
alleged acts violate or do not violate international law. A precondition for such recogni-
tion in Cambodia is that the ratified treaty must be translated and published in the Royal
Gazette.>? However, Article 93 only prescribes how national law enters into force. With-
out clear provisions and other factors, such as a lack of initiative on the part of the judi-

ciary, the recognition of international human rights norms may not occur. As Article 31
»33

«

notes: “...the exercise of such rights and freedoms shall be in accordance with the law.
c.) The Scope of International Laws in the 1993 Constitution

It is an external and unavoidable mistake for developed and developing countries and
one that has caused many of the existing conflicts between national and international
law, and that is the lack of a comprehensive review of national laws before states ratify
treaties. Here it is not my task to make comparisons between national norms and relevant
norms of international law to reveal loopholes and provide recommendations to fill or
avoid different results of interpretation. This section only deals with issues arising when
national laws are narrower or broader than the norms of international law.

One example of a narrow or inconsistent relationship between national law and in-
ternational law is the question of who possesses rights. Article 31 of the Cambodian
Constitution might be interpreted that only Khmer people possess rights, which directly
conflicts with international legal norms. Further, Article 41 guarantees the right to free-
dom of expression. However, the enjoyment of such rights must not negatively affect the
reputation of others, the good customs of society, public order or national security. Simi-
larly, Article 43 enshrines the right to freedom of religion, but exercising this right must
not negatively affect other belief systems or religions, public order or security. Compared
with similar rights or freedoms mentioned in human rights treaties, such as the Interna-
tional Covenant on Civil and Political Rights, freedom and rights are limited, different
and more abstract in the Cambodian Constitution than those prescribed in other human
rights treaties.>® The term “good custom of society” is vague. Some customs are good for
one society, but not for others. Furthermore, there are several societies within a country.

32 Article 55 of 1958 French Constitution, supra note 11; Christopher Harland, Domestic Reception
of International Humanitarian Law: UK and Canadian Implementing Legislation, p. 30, edited by
Christopher P.M. Waters, British and Canadian Perspectives, supra note 18; Aust, Modern Treaty, supra
note 2, p. 184.

33 Several such laws were adopted, such as the Law on Demonstrations.

34 The International Covenant on Civil and Political Rights, 16 Dec. 1966, 999 U.N.T.S. 171, Article 19,
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Such inconsistencies would not matter as much if the provisions of the Constitution
are interpreted as complementing, or to be considered alongside, those of human rights
treaties. This is the approach that the Constitutional Council of Cambodia has already
adopted in the case regarding the Law on Aggravating Circumstances as violating the
Convention on the Rights of the Child to which the Kingdom of Cambodia is a party.®®

d.) The Place of International Norms in the Cambodian Legal System

There are no clear provisions in the 1993 Constitution or previous Constitutions regarding
the place of international norms (treaties and CIL) in the Cambodian legal system. Most
of the Cambodian Constitutions state clearly that the Constitution is the supreme law of
the land.3® Accordingly, any norms to the contrary will be considered void.”” Given the
prevailing position of many states®® and current attitudes among Cambodian legal practi-
tioners, the interpretation most likely to be supported is that treaties are below the Con-
stitution in the Cambodian hierarchy of laws and that laws are below treaties as noted in
Article 129 of the Law on Letter of Patents.

The place of CIL in the Cambodian legal system is unknown. One position might be
that CIL should be placed below national laws. However, this is not correct in all cases.
Scholars have argued that treaties and CIL may prevail depending on the type and nature
of the norm concerned.”” For example, the customary international norm of the prohi-
bition of genocide must prevail over the norm regarding the death penalty as set out in
human rights treaties. Therefore, the rigid position that, in the context of the Cambodian
legal system, the Constitution always carries more weight than treaties is not correct. Flex-
ibility is necessary to determine which norm applies in a particular case.

35 Decision of the Cambodian Constitutional Council No. 092/003/2007 (10 July 2007).

36 Article 150 (new) of the 1993 Constitution; Decision of Cambodian Constitutional Council No.
092/003/2007 (10 July 2007).

37 Id.

38 Article 70 of the 2013 Vietnamese Constitution, supra note 24.

39 Christopher Greenwood, Sources of International Law: An Introduction by Professor, 2008, see
untreaty.un.org/cod/avl/ls/Greenwood_IL.html; Michael Akehurst, the Hierarchy of the Sources of
International Law, BYIL, 1976, pp. 274-275.
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IV. Conclusion and Suggestions

In conclusion, the current answer to whether Cambodia’s legal system is dualist or monist
is that it is conditionally monist, given current views towards actual implementation of
international norms domestically. This conclusion supposes that the Constitution ranks
first in the legal hierarchy and is followed by treaties/CIL. There is no legal distinction
between the types of treaties or agreements that the government is able to ratify without
the involvement of the legislature. Even after consulting relevant provisions, it is not clear
when a treaty should be translated and published in the Royal Gazette or when treaty
provisions may be relied on in national courts.

Given the lack of legal frameworks and practice involving international law, it is dif-
ficult to argue that Cambodia implements international treaties effectively. Theoretically,
the state has sovereignty and may not be forced to ratify or become a party to any treaty
against its will. Therefore, it is expected that the state will fulfill the obligations imposed
by the treaties it ratifies under the principle of pacta sunt servanda, which holds that
“every treaty in force is binding upon the parties to it and must be performed by them in
good faith™ and is also enshrined in the United Nations Charter.*! Moreover, it is not
legally acceptable for a state to structure its national law to justify its failure to fulfill its
international obligations. As stated in Article 27 of the Vienna Convention of the Law on
Treaties: “A party may not invoke the provisions of its internal law as justification for its
Jailure to perform a treaty [..]."?

Some countries do have laws or other legislation regarding treaties in which they make
a distinction between treaties that require ratification by the legislature and executive
agreements, which simply require a signature from the head of the government. Further-
more, these laws contain provisions on how treaties are ratified, how reservations are
entered and so on.”> Cambodia should prepare and adopt a similar law.

40 The Vienna Convention on the Law of the Treaties (VCLT), May 23, 1969, 1155 U.N.T.S.331.

41 June 26, 1945, 59 Stat. 1031, T.S. 993, 3 Bevans 1153, entered into force Oct. 24, 1945, Article 2 (2);
The Declaration on Principles of International Law Friendly Relations and Co-operation among States
in Accordance with the Charter of the United Nations, principle, para. g.

42 The Vienna Convention on the Law of the Treaties, supra note 40.

43 For example, the Lao PDR has a Presidential Ordinance on the Conclusion, Accession and
Implementation of International Treaties, 2009, see Compilation of Constitutional and Legislative
Provisions on Treaty Practice of the Lao People’s Democratic Republic, Centre for International Law,
the National University of Singapore, 2012, p. 6; section 190 of the 2007 Constitution of Thailand,
the Ordinance on Treaty Conclusion and Implementation of 1998, Vienam cited in Dr. Nguyen Thi
Lan Anh, Viet Nam’s Country Report, CIL Research Project on International Maritime Crimes, p.1.
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In the meantime, practical steps might be undertaken and courts could take the lead,
given that the Cambodian legal system favors the direct application of international law.
Therefore, courts are entitled to consider provisions of ratified treaties invoked by a par-
ty in court. A consistent interpretive approach should be adopted by the courts to avoid
violations of treaty provisions and give a broader scope to the protection of human rights
in domestic legislation and human rights conventions.* This is not without precedent in
the Cambodian judicial system since the Extraordinary Chambers in the Courts of Cam-
bodia regularly applies provisions of international human rights and humanitarian law.
This approach is necessary since, as the provisions quoted above show, the 1993 Consti-
tution contains inconsistent provisions and vague terms. This will not be an easy task,
in actuality, since such technical work requires comprehensive training in international
law for Cambodian judges, prosecutors and lawyers, which does not exist in Cambodia
at the current time.

44 Solicitor General of the Republic v. Venezuela, Final Award on Jurisdiction, N 1993 (File No 08-1572);
ILDC 1279 (VE 2008), Constitutional Chamber, 18 December 2008, pp.35-36.
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ABSTRACT

Article 152 of the current Cambodian Constitution regards the Constitution as the supreme
law of the state and requires laws and regulations to be in strict conformity with the Con-
stitution. Despite its importance, constitutional rights guaranteed under the Constitution
are hardly understood by the authorities, general public and students for many reasons
ranging from improper education to poor awareness raising and dissemination of the law.

This article reflects the importance of the Constitution, inclusion of the Constitution
in formal education and the approaches of teaching within the Cambodian context. It
also examines teaching and learning methodologies, materials, challenges and modes of
assessment.

In order to achieve this, the author carried out a literature review and made observa-
tions on different levels of education to identify the extent to which the constitutional
concepts have been integrated in formal education, in particular, the integration of con-
stitutional issues in curriculums.

This study combines desk reviews and information obtained from lecturers and pro-
fessors who have been teaching the Constitution at universities. It also includes the au-
thor’s 10 year experience as a teacher and practitioner of the Constitution while working
for a Cambodian legislative body.

* Mr. Sang-Bonn SOTH is currently an Attorney-at-Law. He worked for the Secretariat General of the
Senate for 15 years (from 1999 to 2014) before he was admitted as a member of the Bar Association
of the Kingdom of Cambodia in 2014. He was a Legal Advisor, Legal Trainer and the Director of the
Human Resource Development Department at the Senate from 2011 until 2014. In 2014, he was a
Senior Researcher of the Parliamentary Institute of Cambodia (PIC) and was trained by the Raoul
Wellenberg Institute of Human Rights (RWI) as a Regional Researcher.

Mr. Soth currently undertakes LL.D studies on the Development of Public Administrative Law in
Cambodia. He obtained a LL.M Degree in 2008 from the National University of Singapore (NUS), a
LL.B. Degree from the Royal University of Law and Economics (RULE) in 2007 and a B.Ed. Bachelor
of Education (TEFL) from the Royal University of Phnom Penh (RUPP-IFL) in 1996.

He is also one of the authors of the book on “Introduction to Cambodian Law”, Hor Peng, Kong
Phallack, Jorg Menzel (eds), Konrad-Adenauer-Stiftung, 2012.
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l. Introduction

Cambodia is a country in Southeast Asia with a population of more than 15 million peo-
ple.! The country adopts a political system of constitutional monarchy, liberal democracy
and pluralism.?

The current Cambodian Constitution is modeled by the Cambodian constitutional
traditions of 1947 and 1989 and is the supreme law of the state. It is a modern written
Constitution adopted in 1993. This Constitution provides main principles of the state; a
catalogue of protection and promotion of human rights® and environment?; rights and
obligations of state and citizens; respect of rule of law’; separation of powers and proce-
dures for establishing important state organs®.

Although the Constitution provides for important aspects including rights and obli-
gations for state and citizens in addition to respect of the Constitution and laws, the en-
forcement of the constitutional concepts in real life faces greater challenges ranging from
the dissemination of the Constitution, to education, to understanding and interpreting
the Constitution.

1. Scope and Methodology

This article aims to explore the educational sector especially the approaches in the teach-
ing of the Constitution in Cambodia. It also examines teaching and learning methodolo-
gies, materials, challenges and modes of assessments for the constitutional topic.

In order to achieve this, the author carried out a literature review and made observa-
tions on the different levels of education to identify the extent to which constitutional
concepts have been integrated in formal education, and in particular, the integration of
constitutional topics in the curriculum for general and higher education.

This study combines desk reviews and information obtained from lecturers and pro-
fessors who have been teaching the Constitution at universities. It also includes the au-
thor’s 10 year experience as a teacher and practitioner of the Constitution while working
for a Cambodian legislative body.

1 World Bank, East Asia and Pacific Economic update 2013, Vol. 1 (2013): 1; See also: World Population
Review: Cambodia Population 2014 http://worldpopulationreview.com/countries/cambodia-population/
(Retrieved September 9, 2014)

2 Article 1 and 50 of the Constitution of Cambodia, 1993

3 Art 31-50 of the Cambodian Constitution

4 Art 58-59 of the Cambodian Constitution

5 Art 49 of the Cambodian Constitution

6 Art 119 of the Cambodian Constitution
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Il. The Structure and Main Principles of
the Current Constitution

1. The Structure of the Current Constitution

The Cambodian Constitution is medium sized compared to others in the region with 160
fairly short articles and 17 chapters encompassing the fundamentals of the state, namely
the state’s institutions, fundamental rights of citizens and prescriptions of major policies
for the state.”

According to the current structure the Constitution covers a wide array of important
aspects, ranging from preamble as a prologue of the Constitution to be followed by the
sovereignty in Chapter I, the King in Chapter II, the rights and duties of Khmer citizens
in Chapter III and the rest of the chapters including the political regime, the economy,
education, culture, social affairs, the National Assembly, the Senate, the Congress of the
National Assembly and the Senate, the organization of elections, the Royal Government,
the judiciary, the Constitutional Council, the National Congress, the effect, the revision
and the amendment of the Constitution, the transitional provision and the additional con-
stitutional law of 2004.

Since 1993, the Constitution has been amended eight times. However, the core values
of the Constitution have remained unchanged. The amendment in 1998 for the establish-
ment of the Senate has been the most significant amendment because the amendment
itself provided not only the solution for the political deadlock after the election in 1998
but also an opportunity for the country to reinstall the bicameral parliamentary systems
which dated back to 1947.

2. Main Principles of the Current Constitution

The contents of the current Constitution derived mainly from Annex 5 of the Agreement
on a Comprehensive Political Settlement of the Cambodian Conflict that was signed in
Paris on 23 October 1991. Annex 5 of the agreement contains main principles for a new
Constitution that could be summarized as below:

1. Declaration of the state’s status as a sovereign, independent and neutral state and, the
national unity of Cambodian people;

2. Define the political system as a liberal democracy, on the basis of pluralism;

3. The Constitution declared as the supreme law of the land;

7 After the general election in 2013, the Constitution was amended with special focus on Article 76,
Chapter 15 and Chapter 16, which include the National Election Committee to be an independent
constitutional organ with the mandate to ensure independence and neutrality of elections in Cambodia.
The amendment took effect as of 10" October 2014.
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4. Guarantee of a systematic promotion and an environment protecting fundamental
human rights;

5. The concept of rule of law (due process and equality before law);

6. The prohibition of retroactive application of criminal law and recognition of the
Universal Declaration of Human Rights and other relevant international instruments;

7. Guarantee of periodic, secret and genuine elections with universal and equal suffrage;

8. Guarantee of an independent judiciary to protect and promote rights of citizens; and

9. The approach to adopt the Constitution based on a two-third majority of the members
of the constituent assembly.

In response to this Annex, a committee to draft the Constitution was established on 30
June 1993 and headed by Chem Sngoun, the former head of the Legislative Commission
of the State of Cambodia’s National Assembly. The 12-member committee comprising of
six members from the Front Uni National pour un Cambodge Indépendant, Neutre, Paci-
fique, et Coopératif (FUNCINPEC), five from the Cambodian People’s Party (CPP), and
one from the Buddhist Liberal Democratic Party (BLDP) was mandated to draft the Con-
stitution and submit it for further deliberation by the Constituent Assembly.

The Constituent Assembly convened and deliberated on the draft of the Constitution
from 15-19 September 1993. During that period, the Constituent Assembly undertook ten
plenary sessions, in the mornings and afternoons, to deliberate on different aspects of the
draft Constitution. For example, in the morning of the first meeting, the Constituent As-
sembly deliberated on Article 1 to Article 30 and in the afternoon it continued to discuss
Article 31 to Article 35. On the second day, deliberations were on Article 36 to Article 46
and Article 47 to Article 55 in the morning and afternoon respectively. The deliberation
on the draft took more or less ten articles per-session until it was finally finalized on 19
September 1993

The Constituent Assembly adopted the Constitution on 21 September 1993 by a vote
of 113 to five, with two abstentions, and it was promulgated by Prince Norodom Siha-
nouk on 24 September 1993.°

According to detailed minutes, the deliberation of the contents and the process of mak-
ing the Constitution are very important. Unfortunately, the deliberation of both the con-
stitutional contents and the process of making the Constitution have been less known for
many reasons including lack of copies and proper dissemination of the constitutional text,
limited civic education, insufficient in-service capacity building for teachers or trainers, lack
of research incentives and unsystematic enforcement of law, especially copy rights law.

8 Detailed minute of the 2™ plenary session of the Constituent Assembly, the Secretariat General of
the National Assembly, 15 September 1993, P 519

9 Laurel E. Miller (ed.) with Louis Aucoin, Framing the State in Times of Transition: Case studies in
Constitution-Making, Washington, D.C.: United States Institute of Peace, 2010, pp. 207-244
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Well-educated people normally agree that the Constitution is the supreme law of the
land, or as the statute of the state, which encompasses rights and obligations of the state
and citizens, and includes mechanisms to promote and protect human rights and the en-
vironment. It defines sovereignty, political system, separation of powers and other impor-
tant matters. However, the general population would know that the Constitution is the su-
preme law and that it is important but would not be able to deliberate more substantively.

The limited understanding on the importance of the Constitution and of constitu-
tional concepts could be the result of the limited inclusion of constitutional issues in the
general education curriculum and limited capacity of teachers or trainers on the topic.
In this regard, the author will look into the curriculum of general education and higher
education, which will be discussed in the section below.

lll. Introducing the Constitution to General Education

Formal general education in Cambodia is organized in three levels: 6 years of primary
education, 3 years of lower secondary education and 3 years of upper secondary educa-
tion.'” Although the learning hours will be increased from 4 to 6 hours or to a full day
(8 hours) of learning and teaching, the amount of teaching time available is by far less
compared to the international standards as Cambodia takes only 38 weeks of learning
and teaching per school year.!!

1. Inclusion of Constitutional Aspects in General Education

Topics relevant to the Constitution have been integrated in a subject of moral and civic
study in primary level (grades 1 through 6) and social study in the curriculum of lower
secondary school (grades 7 through 9). For instance, the curriculum of grade 7 includes
two main human rights aspects relevant to civil and political rights, and to non-discrim-
ination; gender equity and election rights.'?

According to the current textbook of grade 7, there are some constitutional topics that
have been included. For example, Chapter 1 of the book on gender and human rights
clearly states that “every human being, both men and women enjoy equal right before
law; they have rights, freedom and bound by obligations; and they are not discriminated
basing on race, complexion, sex or social status”. These aspects have been guaranteed in
Chapter 3 of the current Constitution, especially from Article 31 and Article 49.

10 http://www.hurights.or.jp/archives/human_rights_education_in_asian_schools/section2/2003/03/
cambodian-national-curriculum-and-human-rights-education.html (retrieved 9 October 2014)

11 Ministry of Education, Education Strategic Plan 2014-2018, Phnom Penh, March 2014, p 38

12 Ministry of Education, Youth and Sport (MOEYS), Social Study Grade 7", Publishing and distributing
House of MOEYS, Phnom Penh, 2012, pp 152-168 and pp 200-212
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In addition, Chapter 1 further includes other topics on the concept of gender, mind-
set of Cambodians, mentality on discrimination, elimination of discrimination against
women and measures to ensure gender equity.® In similar respect, an inclusion of elec-
tion aspects ranges from the concept of democratic election to the criteria of candidates,
participation and to the process of elections.'

In grade 8, the social study text book of the Ministry of Education, Youth and Sport
(MOEYY) printed in 2013 for the current school year includes only two main constitutional
aspects: living with dignity and democratic election to choose members of parliament.?
In contrast to the current version, the old publication of the social study text book in
grade 8, which was printed in 2007, is now invalidated and replaced by the current version
of 2013. The old book included important aspects like rights to live with dignity, rights
to justice, symbol of Khmer unity and the Constitution of the Kingdom of Cambodia. '

Despite some outdated information being included in this part, integration of consti-
tutional aspects in the 2007 publication of grade 8 was more precise with an interesting
delivery approach. For instance, the text required reading activities, discussion, and sum-
mary of important points, exercises, research and assessment on students’ understanding.

Unlike grades 7 and 8, the curriculum of grades 9 and 10 contain only a few con-
stitutional aspects. For instance, topics on understanding the democratic doctrine and
neutrality have been included in Chapter 2 of the social textbook for grade 9 on living
with the community under the subject of moral and civic education'” while in grade 10
it included only one topic; the Court'®.

In grade 11, students are required to study not only constitutional topics like demo-
cratic doctrine, rights and obligations of citizens, but also brief aspects of important laws
of Cambodia including the Labor Law, civil and criminal procedures, and Land Law.
Furthermore, in grade 12, there is an inclusion of women rights, child rights, the role of

the court and the role of executive bodies including the role of local administration.”

13 1bid, MOEYS, Social Study Grade 7", pp 154-168

14 Ibid, MOEYS, Social Study Grade 7", pp 200-212

15 MOEYS, Social Study Grade 8", Publishing and distributing House of MoEYS, Phnom Penh, 2013, pp
160-212

16 MOEYS, Social Study Grade 8" (old version), Publishing and distributing House of MoEYS, Phnom
Penh, 2007, pp 43-66

17 MOEYS, Social Study Grade 9", Publishing and distributing House of MoEYS, Phnom Penh, 2011, pp
216-224

18 MOEYS, Social Study Grade 10", Publishing and distributing House of MoEYS, Phnom Penh, 2014,
pp 76

19 Department of Education of Kandal Province, Office of General Education, Course Syllabi for the
subject of Moral and Social Studies for grade 11" and grade 12", Sept 2012
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2. Teaching Methodologies on the Constitution
in General Education

Although some constitutional topics are included in general education, the teaching ap-
proaches presented in social textbooks remain unchanged. Commonly, they started with
the objective of the lesson, introduction, content of the subject followed by a summary
and questions. Other modern approaches of student-centered learning like research, work-
shops and presentations have not yet been included in the current materials.

As far as the research is concerned, the inclusion of constitutional topics in the cur-
riculum of general education was small-scale, but teaching and learning materials, learn-
ing hours, teaching approaches, and systematic capacity building of teachers should be
considered for further improvement.

IV. Teaching the Constitution in Higher Education

Higher Education refers to higher educational establishments of two types, a university
and an institution. This level could also be called the third level (3rd Phumasekar) of ed-
ucation following the secondary education.”’ Up until now, there are 105 (one hundred
and five) higher educational establishments in Cambodia. According to the Ministry of
Education, Youth and Sport (MoEYS) the number of higher educational establishments,
both private and public, has been increased significantly since the 1990s to 2012. There
are 39 public educational establishments and 66 private universities/institutions located
in Phnom Penh and 19 universities/institutions located in the provinces.*!

Although there is an increase in the number of higher educational establishments,
there is still an absence of a well-functioned governmental body designated to coordi-
nate all the ministries or institutions that offer higher education courses in Cambodia. For
this reason, the management of higher education in Cambodia is under the management
of 14 institutions. There are 65 higher educational institutions, 9 public and 56 private,
which are under the MoEYS and another 40 higher educational institutions which are
under 13 other ministries.*

20 Article 18 of the Law on Education, 2007 promulgated by the decree No. NS/RKM/1207/032

21 MOEYS: Performance in the Academic Year 2012-2013 and Goals for the Academic Year 2013-2014,
March 2014, p 46

22 Ibid, MOEYS: Performance in the Academic Year 2012-2013; See also SEN Vicheth and ROS Soveacha,
Anatomy of Higher Education Governance in Cambodia, Working Paper Series No. 86, CDRI Publication,
December 2013, p 14
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1. To What Extent has the Constitution Been Taught
in Higher Education?

According to Article 18 and Article 19 of the Law on Education, higher education aims at
equipping students with necessary skills corresponding to the current market so that they
can help develop the country upon the completion of their studies. Subjects for higher
education include scientific, technical, cultural and social researches to promote capacity,
knowledge, skill, morality, inventive and creative ideas and a spirit of entrepreneurship
for students. Besides research skills, it also includes technical and vocational education
and training covering all professions and skills provided by public and private technical
and vocational education and other training institutions.

From the outset, it seems that the Accreditation Committee of Cambodia (ACC) and the
Directorate Department of Higher Education under the MOEYS are empowered to ensure
quality and a standard of higher education including curriculum development and quality
assurance. However, these institutions have limited roles. For instance, Article 21 of the
Royal Decree on the Accreditation Committee of Cambodia set out eight roles ranging
from developing a policy on accreditation of quality of higher education, deciding levels
of accreditation, and accrediting a foundation year course program to ensure good col-
laboration with concerned parties.

Article 30 of the same Royal Decree requires higher educational establishments to in-
clude four main aspects in the foundation year of undergraduate programs. Those aspects
include art and humanity, mathematics, science and computer technology, social sciences,
and foreign languages. Although the subsequent articles provide detailed subjects belong-
ing to the above aspects, there is no inclusion of a main constitutional subject yet in the
foundation or in the consequence years.

Practically, the Constitution should be a foundation for most majors, particularly for
higher education programs. For this reason, some universities included the Constitution
in most majors as a compulsory subject. For example, the 2008 curriculum at Pannasas-
tra University of Cambodia (PUC) required students of every major to undertake Cambo-
dian Institution Studies that include the Cambodian Constitution and two other subjects
accounting for 9 credits.?> Unfortunately, Constitutional Law has been removed from all
majors except law studies. This means that only students who undertake law studies are

required to study Constitutional Law in their second year.?*

23 PUC, Curriculum, Academic Program office, January 2008
24 PUC, Academic Curriculum and Studies Programs, January 2011, p 19
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Although PUC’s curriculum requires students to study constitutional law in the second
years, some other universities required students to study constitutional Law in the first
year. According to the current curriculums of the Royal University of Law and Economics
(RULE) (Khmer Program) and the Cambodian University for Specialties (CUS), constitu-
tional law was included in the first year of the law studies.

2. Inclusion of Constitutional Aspects
in Higher Education

Since there is no uniform standard for the curriculum development for higher education,
higher education establishments may include Constitutional Law in the first or the second
year of the school curriculum and may include or exclude some constitutional aspects
from the course syllabus depending on individual lecturers. For example: a syllabus for
Constitutional Law of a lecturer at the Royal University of Law and Economics (RULE) for
the Khmer program includes at least seven important constitutional aspects including the
history and historical development of the modern Constitution, historical development of
the Cambodian Constitution, the principle of separation of powers in the modern Con-
stitution, governmental system of the Cambodian Constitution, human rights protection
systems in the West, human rights protection systems of ASEAN members, and consti-
tutional issues in Cambodia. In addition to these aspects, sub-topics under each aspect
seemed to be more theatrical and historical rather than practical.

In contrast to the Khmer program, syllabus of Constitutional Law for the English-based
Bachelor of Law program, (ELBBL) at RULE includes five main aspects including historical
development and structure of Cambodian Constitution, supremacy of law, fundamental
rights, theory of separation of powers, and the role of state institutions.

3. Teaching Methodologies on the Constitution
in Higher Education

Teaching methodologies for law and other subjects vary greatly from topic to topic, and
the knowledge and skills of teachers/lecturers. This means that readers or students may;,
to a certain extent, assess teaching approaches of a lecturer by looking in the course
syllabus. However, since the course syllabus serves only as a guideline, one may not ap-
propriately assess the teaching performance of a lecturer until they look into the lesson
plan, observing or attending the class directly.

According to the affirmation of colleagues who have been teaching Constitutional Law
and with reference to course syllabi that the author has received from colleagues who have
been teaching Constitutional Law at difference universities, namely PUC, RULE, Cambo-
dia University for Specialties (CUS), and the National University of Management (NUM),
teaching follows more or less a teacher-centered approach. For instance, while the uni-
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versity library has limited documents and students do not have a good habit of reading
due to language barriers, how could they learn about the English revolution era of the
17" century, the origin of the right to a complaint, and the theories of John Locke, etc.,
under the aspect of historical development of the modern Constitution, a constitutional
aspect in the course syllabus of the Khmer program. This means that lecturers may play
a more active role than students do.

In similar respect, although the syllabi of other universities includes other activities,
requiring students to do research on a particular constitutional topic and after the re-
search requires them to present the result and submit their research report, some impor-
tant interactive activities of student-centered workshops, mock trials and competitions
on constitutional topics are missing in the teachings of Constitutional Law in Cambodia.

In an attempt to promote the quality of teaching and improve learning procedures,
especially teaching and learning of Constitutional Law, the author wishes to share the
following teaching methodology as a contribution. This methodology is drawn and de-
veloped based on personal experience of the author, who used to be a law student, an
officer who has been working for a legislative body for more than ten years and a part-
time lecturer who has been teaching Constitutional Law since 2008 at private and public
universities, namely PUC and RULE.

Normally, teaching Constitutional Law in the above mentioned universities requires 45
hours plus 3 hours for examination, either for summer schools or in a regular school year
program. This subject accounts for 3 credits. The summer program refers to a program in
between the two regular semesters which is scheduled for three months, requiring stu-
dents to do intensive study and the teacher to provide intensive teaching. For instance,
teaching Constitutional Law at PUC in the summer program requires a lecturer to deliver
a three-hour lecture twice a week. In contrast, RULE includes Constitutional Law as a
subject in its regular program, which requires the lecturers to give a lecture only once a
week, and each session lasts three hours.

Methodologies for teaching Constitutional Law at both universities were applied dif-
ferently depending on the capacity of students and time availability. However, in most
cases, the author applied the following approaches in addition to regular lecturing.

a.) Spotting Constitutional Relevance

The key to improving students’ understanding of the Constitution is to apply a well-
designed and innovative learning approach, which includes an introductory session, in-
teractive classes where students are encouraged to participate in discussions and to do
literature reviews.

The main purpose behind this approach is to encourage students to read around the
topic of the Constitution. Normally, students are tasked to read the constitutional text di-
rectly, either by chapter or by provisions. However, students may discover other aspects
of the Constitution that may be of interest.
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During the following session, students have to prove why the articles they read are
relevant to the Constitution. When one student proved and defended his/her position,
other students were encouraged to provide feedback on whether or not they support the
proposition, therefore provoking further questions that lead students to think and encour-
age students to interact with the class more actively.

b.) Case Studies

Case studies are stories that present realistic scenarios, details of complex issues, and
contextually rich situations and often involve an infringement of constitutional rights, a
dilemma, conflict, or problem within constitutional aspects. The case studies are teach-
ing tools by which a chunk of reality or some of the stubborn facts that must be faced
in real-life situations are brought in for a discussion in the classroom with the facilitation
of the lecturer.

The case studies have been an effective tool for teaching in most academic disciplines
including medicine, business and law. The benefit of using case studies is that they bridge
the gap between theory and practice and between the academy and the workplace. Us-
ing case studies allows students to practice identifying factors that cause a problem, and
recognizing and articulating their positions. Case studies also help students to evaluate
courses of action, and express their arguments in different ways.

Normally, lecturers may prepare constitutional-relevant case studies by themselves
based on their teaching goals. The case studies could be long, detailed or short to suit
the purpose of their sessions. However, it is reminded that in order to design interest-
ing case studies there should be an inclusion of reality. For instance, you could extract
most details from actual cases or circumstances and make sure that students get the most
relevant data or information for a discussion and to solve the main issue. When design-
ing case studies, you could also include issues that require students to examine multiple
constitutional aspects or just certain aspects of a problem.

The case studies could be presented in lecture-based or discussion-based classes. Pre-
senting a case study in a lecture-based class could be done once you do not have suffi-
cient time to discuss more with students. This may be well-suited in a situation in which
you are invited to be a guest speaker at a university or during a seminar requiring you
to present certain aspects of constitutional issues. However, depending on the topic and
time availability, in some cases, you may also use a particular case study to provoke an
active discussion in your lecture.

In addition, presenting a case study in a discussion-based class could be very interest-
ing for students. The lecturers may wish to present a short or long case study to students
if they have sufficient time, and may assign students to read the case prior to the session
so that students have some time to think about the case. This means that you can assign
the case study as homework with some provoking questions. For example, “how would
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you approach this case if you were the authority with the obligation to fulfil your assigned
task or if you were the victims whose constitutional rights were being abused?” “What
would be your recommendations if you were a consultant or a lawyer handling this case?”

The lecturer could break down the steps he/she wishes students to discuss or analyze
in the case. For instance, first, you may ask students to identify constrain that was facing
each character in the case and the opportunities the character has. Second, you may re-
quire students to evaluate the decisions each character made and their implications. Finally,
you may encourage students to explain what they would have done differently and why.

In order to make the best use of the discussion on a case study, you may divide the
class into small discussion groups so that all students could be fully involved and the dis-
cussion could be more serious and more focused on a particular aspect. You may task a
group to discuss a particular aspect. For example, group A is to identify courses of action
and outline the pros and cons from the perspective of the authority, while other groups
are assigned to work on different tasks.

You may request each group to assign a representative to present the results of the
discussion, the solutions or the reasons to the class. Most importantly, you may ask one
student to do the synthesizing so that at the end of the discussion he/she could synthe-
size issues raised. Be sure to bring the various strands of the discussion back together at
the end, so that students see what they have learned and take those lessons with them.

c.) Workshops

A workshop in a Constitutional Law class is a form of group participatory presentation.
The lecturer may assign students to form a group of three or four persons to work on a
constitutional topic selected from a list of topics. A presentation does not have to be lim-
ited to one person. Each group may assign a group leader or facilitator to lead or facilitate
the workshop. Each group member might be responsible for particular parts of the work-
shop, or all may work together throughout, depending upon the structure and purpose.

The purpose of assigning students to conduct a workshop was to enhance the capac-
ity of students on a topic and provide them an opportunity to practice techniques and
skills that are under discussion. The workshop allows students to do good research and
be well-prepared to deal with tough questions that other students may raise during the
workshop. It gives students a chance to do proper coordination among all members and
also requires them to have good time management during the workshop.

Soon after each group gets a topic, the lecturer should explain to students how to
conduct their workshop. The explanation includes time allocation for each group, which
normally is only 45 minutes to be followed by a 15 minute question and answer (Q&A)
session. After the Q&A the lecturer could provide his/her comments regarding the entire
workshop performance, contents of the topic, and group-led interaction with the class.
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It is also important to remind each group to clarify the topic and make sure they un-
derstand it clearly. Moreover, the lecturer should explain to them how he assesses their
performance during the workshop.

In order to help each group to prepare and understand the topic, the lecturer may ex-
plain to them or ask the group to provoke questions relevant to the topic. For example,
one group gets a topic on “Fundamental Rights: Social and Cultural Rights”. To begin with,
the lecturer may provoke some questions or ask the group to make a list of questions
like, “What rights are fundamental? What are social rights? What are cultural rights? What
articles are relevant to social and cultural rights? How does a state guarantee social and
cultural rights in practice? How do you know whether or not social and cultural rights
are properly guaranteed? Have you seen any decisions/interpretation made by the court
or the Constitutional Council with regard to the protection of social and cultural rights?”

After provoking questions or having a list of questions in hand, students may feel
more confident and have a better understanding on the topic. They also have a better idea
on how to structure their research and how to lead the workshop. If they came up with
many questions, the group has to decide whether to include or present the most relevant
aspects in the workshop to suit the given time frame of 45 minutes.

Before the workshop, students need to do research to answer the above relevant
questions, prepare a list of terminologies relevant to the topic, case studies and other
materials for the workshop. Most importantly, they need to submit a five-page report
with proper references to the lecturer one or two days prior to the workshop so that the
lecturer can keep track of what the group is going to present in the workshop while at
the same time the lecturer can prepare some comments to help the students during the
workshop. It is important for the lecturer to remind students of the upcoming workshop
and the topic of the workshop so that other students can prepare and raise some ques-
tions during the workshop.

During the workshop, the group will lead the entire process with the facilitation of
the group leader. The group leader may start by introducing the topic and the members
including steps and necessary instructions to maintain participation in the workshop. In
most cases, since each group is given at least two weeks to prepare for the workshop,
with a proper follow up and guidance of the lecturer, they turn out to be proactive and
they could draw the attention of the entire class very well.

The group either delivers a short presentation first to be followed by questions to make
sure that everyone stays alert or provoke some questions and encourage others to con-
tribute ideas rather than doing a presentation by the group alone. The group either dis-
tributes materials before or after the workshop depending on their own techniques. After
the group deals with questions posted by other students, the lecturer could comment on
the performance of the group, and the content of the topic, while other students are also
given a chance to assess the group workshop via a prepared form given by the lecturer.
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d.) Online Class

In addition to the above teaching techniques, the author has another learning tool and
activities to help students understand constitutional topics better. For example, the author
uses a website called “MyOnlineClass”, a website accessible at www.myonlineclass.kalicee.

com. This website allows not only students to download relevant legal documents and
interact online with the lecturer, but also provides a forum to the general public who are
interested in getting relevant documents and understanding other legal issues.

Through the above forum, students can easily communicate with the lecturer where
and whenever they can spare some time. A lecturer could also upload materials or set as-
signments online for students. Furthermore, students can comment on a particular topic
in a forum posted by the lecturer and all comments can be responded to by other col-
leagues or the lecturer.

e.) Field Visits

The author organizes some activities to enable students to have a better understanding
of constitutional topics on the practical level. For example, in order to help students to
understand the role of constitutional organs, like the National Assembly, the Senate, the
Constitutional Council, etc. the author organizes a visit to the Constitutional Council, the
Senate and to the National Assembly. With proper coordination, students could see the
premise and facilities of the institutions from the outset and they could learn from admin-
istrators of those institutions on administrative issues. Most importantly, students are ar-
ranged to meet parliamentarians or senators so that they can learn and understand practi-
cal roles and responsibilities, and they can raise questions and concerns to those officials.
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V. Conclusion

The Constitution is the supreme law of the state. Every law and regulation shall be in
strict conformity with the Constitution. Despite its importance, the Constitution and con-
stitutional rights being guaranteed under the Constitution are hardly understood by the
authorities, general public and students for many reasons ranging from improper education
to poor awareness raising and dissemination of the law. The subject of the Constitution
is very important and shall be fundamental for most majors in both general and higher
education; however, the inclusion of constitutional topics in the curriculum of both edu-
cational levels is relatively limited.

The capacity of teachers/lecturers who teach the Constitution varies to a great ex-
tent requiring systematic training to promote both the knowledge on the Constitution
and teaching methodologies at private and public educational establishments. Although
some teachers/lecturers have good knowledge on the Constitution and are enriched with
teaching techniques, they hardly perform appropriately due to the lack of incentives and
time constraints, thus making the constitutional subject less interesting and less impor-
tant than other subjects.
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THE KING OF THE KINGDOM

OF CAMBODIA: A BRIEF ACCOUNT
OF THE CONSTITUTIONAL ROLES
OF THE KING

HOR Peng *

l. Introduction

Cambodia is a Kingdom whose King reigns and rules according to a written Constitu-
tion and the principles of a multi-party liberal democracy.! The recent restoration of the
monarchy demonstrates the country’s commitment to the unity and eternity of the na-
tion. The Constitution also provides for a limited form of democratic government and
the protection of individual rights and freedoms. Cambodia practices a form of popular
sovereignty, such that all political power falls to the people of Cambodia. Nonetheless,
the people do not exercise power directly, but rather via elected representatives. It is thus
a representative democracy. In representative democracies, the people exercise their po-
litical and socio-economic rights through national elections and elected representatives.

This article does not attempt to provide a complete history of the Cambodian mon-
archy and its place in the Constitution. Rather, it gives a brief account of the role of the
King as designated in the Constitution.

Il. The Historical Development of the Kingship

Cambodia has a long history of monarchism. The evolution of the Cambodian monar-
chy can be broken down into three distinct periods: the ancient Khmer Empire, France’s
colonization, and modernization. In the ancient period, the King held absolute sovereign
power, and was considered a divine ruler. During the period of the French protector-
ate, the powers of the King were delimited by the Cambodia-France treaties. During the
period of modernization, characterized by full independence and sovereignty, the doc-

* Dr. HOR Peng is a law professor. He obtained his PhD degree in law from the Graduated School of
Law, Nagoya University in Japan. Currently he is the Rector of the National University of Management
(NUM) — a leading public university in Cambodia which offers degrees in management, economics,
and finance. Prior to working at the NUM, Dr. Hor Peng served as Dean at the Royal University of
Law and Economics (RULE), where he contributed significantly to the enhancement of legal teaching
and legal research development

1 See Article 1 of the Constitution of the Kingdom of Cambodia.
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trine of constitutional monarchy was introduced, such that the powers of the King were
bound by the Constitution and existing laws. The history of Cambodia’s monarchy is not
without interruptions — in particular, it was abolished altogether during the period of the
Republic and the Khmer Rouge era. The monarchy was reestablished in 1993 and has
persisted up to the present day. According to the current Constitution, the King reigns
but does not govern. It clearly defines the purely symbolic and ceremonial role that the
King fulfills. He attends official functions as the Head of the State, and acts as a symbol
of the unity and eternity of the nation.

lll. The Appointment of the King of Cambodia

Under the current constitutional system, the King of Cambodia is elected, and has no
power to appoint an heir to the throne.? In the event of the King’s abdication?, retire-
ment, or death, a new King must be elected by the Council of Throne within a period
of no more than seven days.” The King of Cambodia must be a member of the royal
family, at least 30 years old and a descendant of the hereditary line of King Ang Duong,
King Norodom or King Sisowath. Before acceding to the throne, the King must take an

oath of allegiance.’

IV. The Role of the King of Cambodia

The King of Cambodia reigns but does not govern. This is a basic principle of the cur-
rent Constitution. Once elected, the King is the Head of State for life, and his reign is
inviolable.® Furthermore, the King is the symbol of the unity and eternity of the nation.
The King is the guarantor of national independence, the sovereignty and the territorial
integrity of the Kingdom of Cambodia, as well as of the rights and freedom of its citizens,

and of international treaties.” In some cases, the King can assume the role of supreme

arbitrator, if this is deemed necessary to ensure the regular execution of public powers.?

The King is also the guarantor of the independence of the judicial power.” However, with

2 See Article 10 of the Constitution of the Kingdom of Cambodia.
3 See the Law on Throne (2000). See also the Decision (in case of Interpretation of Article 7) of the
Constitutional Council in 2006. This interpretation established a new Law on Throne.
4 See Article 13 of the Constitution. See also the Law of Throne 2000.
See Annex 4 of the current Constitution, the Oath of Allegiance of the King “I swear to be respectful
to the Constitution and Laws of the Kingdom of Cambodia and to pledge all my efforts to working
for the interests of the State and the People”.
See Article 7 of the Constitution of the Kingdom of Cambodia.
See Article 8 of the Constitution of Kingdom of Cambodia.
See Article 9 of the Constitution of the Kingdom of Cambodia.
See Article 132 of the Constitution of the Kingdom of Cambodia.
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regards to matters of state, the King can act only on the basis of official requests from
the legislative, executive or judicial branches of government. As such, he cannot act on
his own initiative, such that the government alone holds political power.

As the Head of State, the King has the following official functions:

1. The King opens the first session of the National Assembly and the Senate of each new
term of election (Art.82 and Art.1006).

2. The King communicates with the National Assembly and the Senate by royal messages.
The royal message is not subject to debate by the National Assembly and the Senate
(Art.18).

3. The King appoints the Prime Minister and the Council of Ministers following a vote of
approval by the National Assembly (Art.19).

4. The King grants an official audience to the Prime Minister and the Council of Ministers
twice a month to hear their reports on the situation of the nation (Art.20).

5. The King is signatory to Pheah Reach Kram promulgating the Constitution and the
laws adopted by the National Assembly and thoroughly reviewed by the Senate, as
well as Pheah Reach Kret proposed by the Council of Ministers (Art.28).

6. The King is signatory to and must ratify all international treaties and conventions
following a vote of approval by the National Assembly and the Senate (Art.26).

7. The King receives letters of credentials from ambassadors or envoys, extraordinary and
plenipotentiary, of foreign countries accredited to the Kingdom of Cambodia (Art.25).

8. The King, upon the official request of the Council of Ministers, signs Pheah Reach
Kret appointing, transferring or terminating high-ranking civil and military officials,
ambassadors and envoys extraordinary and plenipotentiary (Art. 21[1].

9. The King is the Supreme Commander of the Royal Khmer Armed Forces. A Commander-
in-Chief of the Royal Khmer Armed Forces is appointed to command the Armed Forces
(Art.23).

10. The King serves as the Chairman of the Supreme Council of National Defense, which
is established by a law. The King makes any declarations of war following the approval
of the National Assembly and the Senate (Art.24).

11. The King officially presides as the President of the Supreme Council of Magistracy;
the body assists the King in judicial affairs (Art.132 and 134).

12. The King, upon the official request of the Supreme Council of Magistracy, signs Preah
Reach Kret appointing, transferring or removing judicial judges (Art.21 [2]).

13. The King has the right to grant partial or complete amnesty (Art.27).

14. The King confers national honorific distinctions as well as civil and military ranks and
titles (Art. 29).

15. The King has the prerogative right to appoint 3 members of the Constitutional Council
and 2 members of the Senate in every mandate (Art. 100 and Art.137).
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V. Concluding Remark

The King of the Kingdom of Cambodia acts not only as a symbol of the unity and eter-
nity of the nation, but also as the Head of State, an inviolable position he retains for life.
Even though the King technically holds the state’s highest position, there is a clear legal
distinction between the Head of State and the Head of Government. The King performs
official roles as provided for in the Constitution. The King has no power related to poli-
tics or government, and acts only when requested to do so by the government; as such,
the government alone holds political power in Cambodia.

SELECTED BIBLIOGRAPHY

— The Constitution of the Kingdom of Cambodia (1993) and All Amendments
— The Law on Throne (2006)
— Decisions of the Constitutional Council.
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THE NATIONAL ASSEMBLY
OF THE KINGDOM OF CAMBODIA

Norbert FEIGE *

ABSTRACT

The Kingdom of Cambodia is — according to its Constitution from 1993 — a parliamentary
monarchy with a pluralistic multi-party democracy, based on the separation of power.
The National Assembly is one of the two houses (chambers) of the Cambodian Parlia-
ment. Their members are elected directly by the Khmer citizens.

The electoral system in Cambodia is based on the proportional representation with pro-
vincial and municipal constituencies. The Law on the Election of Members of the National
Assembly from 2015 brought some amendments with regard to the electoral procedure.

The National Assembly has three main functions: the legislative function, the oversight
function and the representing function.

The National Assembly is led by its President and two Vice-Presidents. The President
plays an important role which may have far-reaching impacts on the work of the Parlia-
ment, its commissions and its individual members.

The technical work of reviewing draft laws or proposed bills is done in one of the
ten commissions. The chairs of these commissions are equally distributed among the
two parties that are currently represented in Parliament. In 2015, the National Assembly
introduced a legal basis for parliamentary groups, each of them with a separate leader.

Compared to the Royal Government, the position of the National Assembly among the
three state powers is still relatively weak. Nearly all the draft laws handled in Parliament
are initiated by the Government. The National Assembly — as well as the Senate — hardly
makes any use of the right to initiate legislation. Many draft laws from the Government
are passed either without any or with only minor amendments. Minority rights are weakly
developed, e.g. there is no right of a (qualified) minority to claim the establishment of
an investigative commission. There are no legal remedies to review administrative deci-
sions made within Parliament.

* Norbert Feige worked in the German judiciary as a public prosecutor and judge for nearly 17 years.
Following five years as an adviser for decentralization in a ministry in Tanzania/East Africa, he is now
working as a legal and parliamentary adviser for the National Assembly of the Kingdom of Cambodia.
The analysis and opinions expressed in this article are his own opinions and do not engage in any
way with those of the organization he is working for.
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In order to strengthen the democratic structures in Cambodia, the National Assembly
could still play a more active and self-confident role in the future for the benefit of the
whole Khmer population.

I. The Legislative of the Kingdom of Cambodia

Cambodia is a kingdom in which the King shall rule according to the Constitution and the
principles of liberal multi-party democracy (Article 1 of the Constitution®). Since Article 7
of the Constitution clarifies that the King shall reign but not govern, the state system is a
parliamentary monarchy based on the principle of separation of powers (Article 51 Para-
graph 5 of the Constitution). The legislative power is exercised by the bicameral Parliament,
consisting of the directly elected National Assembly and the indirectly elected Senate.

The National Assembly (Khmer: §§j fdf1; Rathsaphea) is one of the two houses (cham-
bers) of the Cambodian Parliament. It is sometimes referred to as being the lower house,
with the Senate being referred to as the upper house. It is therefore one of the institu-
tions that shall enable Khmer citizens to exercise state power which completely belongs
to them (Article 51 Paragraph 3 and 4 of the Constitution).

Il. The History of the National Assembly

The history of the Cambodian Parliament can be traced back to the year 1946. At that
time, a power vacuum had arisen in Cambodia as an aftermath of the Second World War.
In March 1945, still during the war, King Norodom Sihanouk had — with the support of
Japan - proclaimed an independent Kingdom of Kampuchea. Only several months later,
after the Japanese surrender in August 1945, the Japanese troops had left Southeast Asia.
It took some time for the French Government headed by General Charles de Gaulle to
recover French Indochina and its colonial system. It was during that phase when Cam-
bodia held its elections for the first Cambodian Parliament, the Constitutional Assembly,
on 1 September 1946 with the Cambodian Democratic Party winning 50 out of 67 seats
and remaining the most popular party in Cambodia for several years?.

Cambodia was proclaimed a constitutional monarchy on 6 May 1947. In the same year
in December, the next elections took place. From now on, the Parliament was called the
National Assembly. At that time Cambodia still had a unicameral parliamentary system
based on pluralism. As in the previous polls, the Democratic Party won the absolute ma-
jority of seats.

1 The preamble of the Constitution includes a similar formulation to describe the Cambodian state

system, see also articles 50, 51 and 153 of the Constitution.
2 Ben Kiernan, How Pol Pot came to Power, Yale, 2004, p. 57
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The National Assembly of the Kingdom of Cambodia

The fourth elections on 11 September 1955 led to a remarkable change. The Sangkum
party, an alliance between the Royal Government and four smaller parties, won all of
the available seats® and that was the first time that the Cambodian Parliament consisted
of members coming from one party only.

This single-party system should ultimately last until 1993. While Sangkum Party still
had one competitor for the elections in 1958% it was the only party contesting in the
next elections in 1962 and 1966. Then in 1972, in the first elections after the Cambodian
coup of 1970, the Social Republican Party of Lon Nol took over all seats in Parliament’.

The next elections in 1976 were overshadowed by the Khmer Rouge Regime which al-
lowed only one party, the National United Front of Kampuchea, to contest for the election.
It is everything else but a surprise that this party won all the 250 seats® in Parliament which
was called the “Assembly of People’s Representatives of the Democratic Kampuchea” at
that time. That was the highest number of seats in the history of Cambodian Parliament.

After the defeat of the Khmer Rouge Regime the Single-Party-System in Parliament
was retained. In 1981 the Kampuchean People’s Revolutionary Party — which was later
renamed Cambodian People’s Party (CPP) — was the only party which was permitted to
participate in the elections and to send a total of 117 representatives to Parliament.

The National Assembly in its current form is derived from the Constitutional Assem-
bly elected in May 1993 during the United Nations Transitional Authority in Cambodia
(UNTAQ). This Constitutional Assembly adopted the new Constitution for Cambodia.
After the enactment of the 1993 Constitution, the Constitutional Assembly was renamed
the National Assembly. The principle of a pluralistic multi-party democracy was expres-
sively incorporated into the Constitution. After the 1993 elections, none of the contesting
parties could obtain the absolute majority’”. Norodom Ranariddh from FUNCINPEC and
Hun Sen from the CPP were finally appointed as Co-Prime Ministers, both with an equal
level of executive powers®. This was the beginning of a coalition between FUNCINPEC
and the CPP which was continued during the next four legislatures of the National As-
sembly, i.e. until 2013.

However, the next elections in 1998 led to a sustainable change in the power struc-
ture of this coalition. Since that time and up to date, the CPP has been the leading party
in the country and has so far defended this position throughout all further elections held
in 2003, 2008 and 2013. At the same time, FUNCINPEC declined continuously and finally

At that time the National Assembly had a total of 91 seats.
In these elections Sangkum Party won all seats again.
Nearly all other parties boycotted the elections in 1972 due to complaints about the election law.
Out of these 250 seats, 150 seats were to be elected by the peasantry, 50 seats by the industrial workers
and 50 seats — a share of 20 per cent of all seats — exclusively by the Kampuchean Revolutionary
Army.
FUNCINPEC as the winner of the elections won 58 and the CPP 51 of a total of 120 seats.
8 Benny Widyono, Dancing in Shadows: Sihanouk, the Khmer Rouge and the United Nations in
Cambodia, New York, 2008, pp. 128/129 and 131.
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failed to win any seat in the 2013 elections. Respectively, the Sam Rainsy Party (SRP) and
the Human Rights Party (HRP) have become the second and third strongest Cambodian
parties. In 2012, these two parties merged and established the Cambodian National Res-
cue Party (CNRP).

Meanwhile, the National Assembly is in its fifth legislature” and currently has 123 mem-
bers of which 24 (20 per cent) are women. As a result of the elections held on 28 July
2013, only two parties are represented in the National Assembly, the CPP with 68 seats
and the CNRP with 55 seats.

Summary of the 28 July 2013 National Assembly Election Results

Party Votes % Seats

Cambodian People’s Party 3,235,969 48.83% 68

Cambodia National Rescue Party 2,946,176 44.46% 55
FUNCINPEC 242,413 3.66% —

League for Democracy Party 68,389 1.03% —

Khmer Anti-Poverty Party 43,222 0.65% —
Cambodian Nationality Party 38,123 0.58% —

Khmer Economic Development Party 33,715 0.51% —
Democratic Republican Party 19,152 0.29% —

Total (turnout 68.0%) | 6,627,159 123

Source: National Election Committee

After the elections there were some objections and complaints on irregularities in the
elections and even electoral fraud. Thereupon the CNRP boycotted the National Assem-
bly and refused to participate in the work of Parliament. This boycott should last almost
a year and was only terminated on 22 July 2014 by the compromise agreement between
CPP and CNRP. This agreement included numerous arrangements, in particular the es-
tablishment of a new commission on Investigation and Anti-Corruption, the distribution
of the chair positions in the commissions or other official positions within the Parliament
among the two parties and amendments in the public relations work of the Parliament.
However, some developments in the second half of 2015 have shown that the two-party
compromise from July 2014 has not yet affected a stable and lasting reconciliation and an
objective cooperation between the two parties since new conflicts have arisen.

9 Also referred to as the “fifth mandate”, this counting begins with the first legislature after the 1993
Constitution.
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The National Assembly of the Kingdom of Cambodia
lll. The Legal Framework of the National Assembly

The following section shall give a brief overview on legislation that concerns the National
Assembly and its work:

* The 1993 Constitution, adopted by the Constitutional Assembly on 21 September 1993
and promulgated on 24 September 1993. The Constitution consists of 17 chapters and
is divided into 160 articles. Special provisions on the National Assembly can be found
in Chapter VII (Articles 76 to 98).

* The Law on the Election of Members of the National Assembly (LEMNA), adopted on
19 March 2015.

* The Internal Regulations of the National Assembly, adopted as the Internal Regulations
of the Fifth Legislature of the National Assembly, last amended on 30 October 2015.

* The Law on the Statute of the Members of the National Assembly, adopted on 31 August
2006 and promulgated on 21 October 2006, divided in five chapters and 29 Articles.

* The Law on the Statute of the Civil Servants of the legislative body, adopted on
3 January 2003 and promulgated on 13 February 2003, consisting of 12 chapters and
divided into 74 articles.

IV. The Electoral Law in Cambodia

Since the legislative term of the National Assembly is five years (Article 78 Paragraph 1
of the Constitution), the election of members of the National Assembly shall be held ev-
ery five years. The term of the National Assembly ends only on the day when the new
National Assembly takes office (Article 78 Paragraph 1 of the Constitution). According to
Article 76 Paragraph 2 of the Constitution the members of Parliament shall be elected by
a free, universal, equal, direct and secret ballot.

The Law on the Election of Members of the National Assembly (LEMNA) in its current
version and the related Law on the National Election Committee are a result of an agree-
ment between the two parties represented in Parliament. The two laws were adopted by
the National Assembly on 19 March 2015 and passed the Senate only four days later, i.e.
on 23 March 2015.

The electoral system in Cambodia is based on the proportional representation with
provincial and municipal constituencies (Article 5 Paragraph 2 LEMNA).

The National Assembly consists of least 120 members (Article 76 of the Constitution).
Since the Law on the Election of Members of the National Assembly stipulates that the
number of seats shall take into consideration the demographic development, the National
Assembly currently has 123 members.
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The seats are allocated to the constituencies, i.e. to Phnom Penh municipality and to
the provinces, according to the number of Cambodian citizens living in the respective
constituency. Each constituency has at least one seat in Parliament. In the current (fifth)
legislature from 2013 to 2018, the biggest constituency, Kampong Cham Province, has
18 seats'.

Composition of the National Assembly in the Fifth Legislature

Province Seats

Banteay Meanchey Province 6
Battambang Province 8
Kampong Cham Province 18
Kampong Chhnang Province 4
Kampong Speu Province 6
Kampong Thom Province 6
Kampot Province 6

Kandal Province 11

Koh Kong Province 1

Kratie Province 3

Mondulkiri Province 1

Phnom Penh 12

Preah Vihear Province 1

Prey Veng Province 11

Pursat Province 4

Ratanakiri Province 1

Siem Reap Province 6

—_

Preah Sihanouk Province

—_

Stung Treng Province

Svay Rieng Province

Takeo Province

Kep Province

Pailin Province

| = =0 |lWu

Oddar Meanchey Province
Total 123

10 The Law on the Election of Members of the National Assembly does not provide an absolute maximum
number of seats per constituency. Therefore, a constituency might have more seats in the future,
depending on the development of its population.
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The National Assembly of the Kingdom of Cambodia

To be eligible to vote, a citizen must
¢ Be a Khmer national;
* Be at least eighteen (18) years old counting up to the polling day;
* Have a residence in the commune/sangkat where he/she is going to cast his/her vote;
* Not be in a situation of serving prison term;

* Not be insane or under guardianship as certified by a competent ministry or institution.

It should be highlighted that these regulations exclude a considerable number of Khmer
citizens who live abroad, e.g. the Cambodian migrant workers, from the right to vote.
This is at least not common in the international context since most democratic countries
allow all their citizens to participate in the national elections, no matter if they live within
or outside the country.

A Khmer citizen who wants to stand as a candidate in the Election of members of the
National Assembly shall meet the following requirements:

1. Be Khmer national by birth;

2. Be at least twenty-five (25) years of age on the date of the Election;
3. Have the right to vote and has name registered in the voters’ list;

4. Have a residence in the Kingdom of Cambodia;

5. Be nominated by a registered political party running in the Election.

This means that independent candidates who are not nominated by a political party are
not eligible for the elections.

Civil servants, court officials, members of the armed forces, members of the national
police, members of the Supreme Council for Magistracy, members of the Constitutional
Council, and religious priests, who wish to stand as a candidate running for Election of
members of the National Assembly, shall resign from their functions or renounce their
priesthood at least seven (7) days prior to the date of the electoral campaign (Article 35
LEMNA).

After the elections the seats allocated to the constituency are distributed among the
parties according to their voting proportion within this constituency. This distribution is
carried out using the d’Hondt highest averages method’.

11 The detailed results of the 2013 elections including the results of the individual constituencies are
reported in: COMFREL, 2013 National Assembly Elections — Final Assessment and Report., p.117, http://
www.comfrel.org/eng/components/com_mypublications/files/781389Final_Report_and_Assessment_
National_Assembly_Elections_Final_24_12_2013.pdf. Retrieved 6 November 2015.
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Various objections have been raised against the Cambodian electoral system.

First of all the electoral system is considered as not ensuring an equal ballot since the
distribution of seats does not completely reflect the voting proportion. At first glance, this
criticism seems to be justified to a certain extent. Looking at the results of the two parties
represented in the National Assembly there is a difference between the voting proportion
and the distribution of seats in Parliament.

National Elections 2013 - Results of the two biggest parties

Votes Votes No. of Seats

in %' Seats in %

Cambodian People’s Party 3,235,969 52,34 68 55,28
Cambodian National Rescue Party 2,946,176 47,66 55 44,72
6,182,145 100 123 100

In a mere system of proportional representation, i.e. without the effect caused by distrib-
uting the seats to the constituencies, the CPP would have 64 seats (52,34 per cent of 123
seats) while 59 seats (47,66 per cent of 123 seats) would be allocated to the CNRP. But in
consideration of all pertinent circumstances, this difference between voting proportion
and the distribution of seats in Parliament can still be regarded as being acceptable, since
the majority of votes generally leads to the majority of seats in Parliament and sufficiently
reflects the will of the electorate.

Differences between voting proportion and the distribution of seats in Parliament are
a normal consequence of using a modified system of proportional representation or even
a majority voting system like it is traditionally applied in the United Kingdom. This often
causes deviations or discrepancies between the proportion of votes and the proportion
of seats in Parliament. But there is no legal or even constitutional constraint to make use
of a “pure” system of proportional representation. Worldwide, both models are used —
often in a mixture or combination — and they both have advantages and disadvantages.
The system used in Cambodia facilitates stable majority shareholdings and stable political
conditions. Compared to the pure majority voting system as it is used in the United King-
dom, the danger to lose “equality” in the elections can still be neglected. Even smaller
parties have a realistic chance to win one or more votes in at least one constituency since
the Cambodian law does not include an electoral threshold".

12 The percentage in this column refers only to the total number of votes of the two parties represented
in Parliament, not to the share of all votes.

13 E.g. in Germany a party must obtain at least five per cent of all votes or it must achieve the majority
of votes in at least three constituencies (every German constituency has only one seat in Parliament).
In Austria, a threshold of four per cent is applied in the elections of the national Parliament.
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Another objection against the Cambodian electoral system is derived from the differ-
ences in the number of voters among the constituencies that might lead to an inequality
of the elections. While a member of Parliament in Kep Province (35,750 citizens, 1 seat
in Parliament) represents only these 35,750 citizens, the number of citizens per seat in
Parliament in Phnom Penh (1,500,000 citizens, 12 seats in Parliament) is 125,000. As a
consequence, a party needs much less votes to win a seat in Kep province than in Phnom
Penh. On the other hand, these differences and their impacts on the result of the elections
should not be overestimated. Only in three constituencies which have only one seat in
Parliament (Kep Province, Mondulkiri Province and Pailin Province), the number of citi-
zens per seat in Parliament is far below the average of all constituencies!.

The two new election laws that were unanimously adopted in March 2015 introduced
some new regulations that led to controversial discussions and substantial criticism, in
particular from human rights groups who claimed that the new legislation might be a
threat to freedom of speech®. The law forces non-governmental organizations (NGOs)
to act “neutral” and prohibits “insults” during the 21-day period set for campaigning. On
the other hand, there are provisions that permit security forces to take part in campaigns.
These concerns are not completely unjustified since the law does not provide any further
definition what “neutral” or “insult” means. So it cannot be excluded that the new law
might be misused by authorities and courts by putting restrictions, fines and even bans on
organizations that express any kind of political statement or criticism during the campaign.

Other provisions of the new legislation punish any opposition party that boycotts
Parliament after the election. The respective party will lose its parliamentary seats which
will then be distributed among the other parties in the National Assembly. This regu-
lation which is an apparent “response” to the boycott of Parliament by CNRP after the
2013 elections is more than unusual and can hardly be found in any other electoral law
all over the world. Tt is also questionable if this sanction is legitimate and proportional,
since it prevents parties from using political boycotts to protest election fraud and other
irregularities. Such boycott usually does not cause a tangible damage and might even
harm the boycotting party more than the parliamentary majority. Finally the campaign
and procession periods are shortened by the new law without any visible necessity to
establish such regulation.

On the other hand the law on the National Election Committee is designed to guar-
antee that the body will be independent. The committee consists of nine members, four
from the ruling party, four from the opposition, and one independent member accept-
able to both parties. The law also focuses on enduring improvements with regard to the
registration of voters in order to avoid incomplete or incorrect voters’ lists.

14 The average number of citizens per seat in Parliament is about 108,000.

15 The article of Constance Johnson, Cambodia: New Election Laws, March 2015, summarizes the
criticism and concerns, http://www.loc.gov/law/foreign-news/article/cambodia-new-election-laws/
retrieved 23 November 2015.
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V. The Organization and Structure of the National Assembly

The National Assembly holds its ordinary sessions twice a year with each session to last
at least three months. Extraordinary sessions are convened at the request of the King, the
Prime Minister or at least one third of the members of Parliament (Article 83 Paragraph 1
and 2 of the Constitution).

1. The President and Vice-Presidents of the National Assembly

The National Assembly is headed by the President who is assisted by two Vice-Presidents
(Principles 8 and 9 of the Internal Regulations). As one of the results of the two-party com-
promise from July 2014, one of the Vice-Presidents was nominated by the opposition party.
The President and the two Vice-Presidents are elected in the first meeting of the National
Assembly’s legislature with the majority of the total number of members of Parliament.

According to Principle 8 of the Internal Regulations the main responsibilities of the Presi-
dent are:
* ensuring that the National Assembly acts appropriately depending upon the Constitution,
* opening, leading and adjourning the meetings of the National Assembly and organizing
the discussions within plenary sessions,
* enforcing the implementation of the Internal Regulations of the National Assembly,
* maintaining and protecting law and order within the National Assembly,
* representing the National Assembly, particularly in contacting the King and public
authorities.

However, this provision does not clearly define which powers the President may use or
may not use and which measures he is allowed to take in order to fulfill these duties.
In addition the term “maintaining and protecting law and order within the National As-
sembly” is both far-reaching and undetermined so it can cover nearly any matters in the
work of the commissions and members of the National Assembly. As a consequence, it
cannot be excluded that the President might put extensive restrictions on commissions
or individual members of Parliament which could influence the work and decisions of
members of Parliament and interfere with their independence as it is guaranteed in Ar-
ticle 77 Paragraph 2 of the Constitution.

Furthermore neither the Constitution nor the Internal Regulations provide any legal
remedy or other official mechanism to solve conflicts that may arise between the President
and a commission or an individual member of Parliament. This is at least uncommon for
most of the modern democracies, since the principle of rule of law'® is of course valid

16 The principle of rule of law stipulates —among other elements — the reviewability of any state action
by independent courts.
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and applicable within the legislative body of a nation like in any other area of adminis-
tration'”. Even if not every activity of the President needs to be subject to a review by a
court or another institution, it should at least be considered whether such an instrument
can be established in Cambodia in the future in order to offer an independent institution
that can arbitrate between the two sides and — if necessary — decide the conflict.

The official position of the President and the Vice-Presidents usually terminates at the
end of the Assembly’s mandate, i.e. on the day when the new National Assembly takes
office (Article 78 Paragraph 1 of the Constitution). A recent occurrence leads to the ques-
tion whether the National Assembly may decide that the President or Vice-President is
to be removed prematurely. On 30 October 2015 the National Assembly decided to re-
move its First Vice-President, H.E. Mr. Kem Sokha, nominated by the opposition, from
his office. With regard to Article 87 Paragraph 3 of the Constitution one might think this
decision does not comply with the Constitution arguing that this provision allows the
election of a new President or Vice-President only in case of the resignation or death of
the former officeholder.

But this interpretation is not compulsory. It cannot be clearly derived from the mere
wording in Article 87 Paragraph 3 of the Constitution that the replacement of the As-
sembly’s leadership is only and exclusively possible in these cases. The legitimacy of the
decision from 30 September 2015 might be based on the principle of implied powers.
Implied powers — also known as annex competences — are those powers authorized by
a law, e.g. by the Constitution, which — while not stated — seem to be implied by pow-
ers expressively stated'®. So the right to elect the President and the Vice-Presidents might
imply the power to remove them. This interpretation is being confirmed by the fact that
ideally these positions should be filled unanimously and the officeholder should have
the support and the trust of all members of Parliament. If the officeholder loses this trust,
there should be a possibility to remove him or her.

Another question is whether the premature removal requires a good cause or not and
— if yes — which quality the good cause shall have. However, it has to be concluded once
again that in spite of all these important and open questions there is no legal remedy to
review the decision from 30 October 2015.

Apart from the legal point of view, there is the political dimension of this incident indi-
cating that the compromise of the two parties from July 2014 could not permanently solve
all existing conflicts between the two sides and could not prevent new conflicts to arise.

17 In Germany a parliamentary group or even an individual member of Parliament can take recourse
to the Federal Constitutional Court in case of disputes with the Parliament’s President.

18 The institute of implied powers is mainly recognized in the United States of America, but can be
applied in any other country as well. The constitutional law in Germany includes unwritten “annex
competences”.
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2. The Permanent Committee

The Permanent Committee of the National Assembly consists of the President and the
two Vice-Presidents of the National Assembly and of the chairpersons of all 10 commis-
sions (Principle 7 of the Internal Regulations).

The Permanent Committee has the following rights and functions:
* Prepare agendas for the National Assembly sessions
* Review and forward draft laws and proposed laws to the responsible commission for
consideration
* Manage the work of the National Assembly between National Assembly sessions
* Approve budget plans of the National Assembly
* Prepare remuneration for the members of the National Assembly
* Provide appreciation and take disciplinary actions
* Strengthen the regional and international relationship to Parliaments of other countries
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3. The Commissions of the National Assembly

in the Fifth Legislature

In its fifth legislature the National Assembly has established the following 10 commissions.

Commission Chairperson | Party

Commission No.1T on Human Rights, Complaints Receipt, Inquiry and Eng Chhai Eang CNRP
National Assembly-Senate Relations

Commission No.2 on Economy, Finance, Banking and Auditing Cheam Yeap CPP

Commission No.3 on Planning, Investment, Agriculture, Rural Devel- Pol Hom CNRP
opment, Environment, and Water Resources

Commission No.4 on Interior, National Defense, and Civil Service Hun Neng CPP
Administration

Commission No.5 on Foreign Affairs, International Cooperation, Chheang Vun CPP
Information and Media

Commission No.6 on Legislation and Justice Pen Panha CPP

Commission No.7 on Education, Youth, Sport, Religious Affairs, Cul- Yem Ponhearith CNRP
ture and Tourism

Commission No.8 on Health Care, Social & Veterans’ Affairs, Youth Ke Sovannaroth CNRP
Rehabilitation, Labor, Vocational Training & Women's Affairs

Commission No.9 of Public Works, Transport, Telecommunication, Nin Saphon CPP
Post, Industry, Mine, Energy, Commerce, Land Management, Urban
Planning and Construction

Commission No. 10 on Investigation and Anti-Corruption Ho Vann CNRP

Each commission has at least seven members.

As a part of the two-party compromise from July 2014, the new commission No. 10
on Investigation and Anti-Corruption was established. The chair positions of the ten
commissions were distributed equally between the two parties so both parties could
nominate five of the ten chairpersons. In addition, the composition of the commissions
deviates from the proportionality of the parties with the CNRP having the majority or at
least an equal number of seats in the commissions chaired by its members while being
under-represented in the commissions led by CPP chairpersons. This agreement can be
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considered as a unanimous amendment of the principle of proportionality which usually
determines the distribution of all kinds of positions to be nominated by the National As-
sembly (Principle 5 Paragraph 2 and Principle 10 Paragraph 2 of the Internal Regulations)'.

In case of need the President of the National Assembly can form any special com-
mission with members from all parties represented in Parliament. This special commis-
sion can be appointed to support the law adoption process or a particular task to fulfill
(Principle 12 Paragraph 2 of the Internal Regulations). For example, a special commis-
sion has been appointed to review the Internal Regulations for the fifth mandate of the
National Assembly.

The Constitution and the Internal Regulations do not provide an own right of the Na-
tional Assembly to claim for the establishment of a special commission, e.g. an investigat-
ing committee that can investigate a certain case, incident or question. An investigating
committee would be a very effective instrument to strengthen the power of the legislative
body and to enable the Parliament to fulfill its oversight function towards the Government.

4. Parliamentary Groups

With the previous amendment of the Internal Regulations the National Assembly has in-
troduced the institution of parliamentary groups (Principle 48 of the Internal Regulations).
Parliamentary groups are voluntary associations of members of Parliament coming from
the same party?. Their main functions are

* to contribute to fulfill the tasks of the Parliament;

* to improve the internal decision-making by bundling the — sometimes very different
— positions within the group;

* to enhance the technical work of members of Parliament (e.g. by creating specialized
working groups);

* to grant stability in Parliament.

The experiences from many other countries show that parliamentary groups can be a very
effective instrument to facilitate and to improve the work of the Parliament.

19 Following the principle of proportionality strictly, the CPP could nominate 6 chairpersons while the
CNRP could nominate only 4 chairpersons of the commissions. In every single commission, the CPP
would have the majority of seats.

20 Germany allows parliamentary groups formed by members of Parliament from different parties as
long as these parties do not compete against each other. Due to the federal system of Germany some
parties are not active in all of the 16 federal states.
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Within the National Assembly of Cambodia, parliamentary groups can be established
by parties having at least five per cent of the seats. Each group has a leader. The leader
of the ruling party’s group is called “majority leader” with the leader of the biggest op-
position party referred to as the “minority leader”. Up to now, the parliamentary groups
do not get any extra funds for their work.

In the past, members of the Cambodian Parliament could also form groups. But the
only function of these groups was to distribute the available speaking time in plenary
among the various groups. Since the instrument of parliamentary groups with a broader
spectrum of tasks is new to Cambodia, it remains to be seen whether the National As-
sembly can make the best possible use of this instrument.

5. The End of the Legislature

As mentioned above, the usual term of the National Assembly is five years and ends on
the day when the new National Assembly takes office. Before the regular end of the term
the National Assembly can only be dissolved when the Royal Government is twice de-
posed within a period of twelve months (Article 78 Paragraph 1 of the Constitution). In
this case new elections shall be held not later than sixty days from the date of the dis-
solution (Article 78 Paragraph 3 of the Constitution).

In time of war or other special circumstances when an election cannot be held, the
National Assembly may extend its term for one year at a time, at the request of the King
(Article 78 Paragraph 5 of the Constitution). The declaration of an extension of the tern
requires a two-thirds majority vote of all members of the National Assembly (Article 78
Paragraph 6 of the Constitution).

6. The General Secretariat of the National Assembly

The National Assembly has a General Secretariat which is led by the Secretary General
and a number of Deputy Secretary Generals. The management of the General Secretariat
cannot be members of the National Assembly.

The General Secretariat is responsible for all administrative affairs in the National As-
sembly. This includes keeping and storing the records of the National Assembly and its
commissions as well as providing legal and other technical services and support to the
leadership, the commissions and the members of the National Assembly.
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VI. The Legal Status of Members of Parliament

The members of the National Assembly represent the entire Khmer people, not only
Khmers from their constituencies (Article 77 Paragraph 1 of the Constitution). They are
independent from all external or internal instructions and any imperative mandate shall
be nullified (Article 77 Paragraph 2 of the Constitution).

Members of the National Assembly shall enjoy parliamentary immunity (Article 80
Paragraph 1 of the Constitution) and indemnity (Article 80 Paragraph 2 of the Constitution)
and shall only be prosecuted, arrested or detained with the permission of the National
Assembly or — between the Assembly’s sessions — the Permanent Committee, except in
case of a so-called flagrant delicto offence (Article 80 Paragraph 3 of the Constitution)?!.
In the latter case the competent authority has to report immediately to the National As-
sembly or to the Standing Committee and to request permission. Any decision of the
Standing Committee that leads to a waiver of parliamentary immunity must be submitted
to the National Assembly at its next session and approved in plenary by a two thirds ma-
jority vote of all members of the National Assembly (Article 80 Paragraph 4 of the Con-
stitution). In any case, the detention or prosecution of a member of Parliament shall be
suspended if this is required by a three quarter majority of all members of the National
Assembly (Article 80 Paragraph 5 of the Constitution).

Generally, any decision with regard to the parliamentary immunity has to be taken
with a maximum of caution and consideration. On one hand the independence of mem-
bers of Parliament is a crucial precondition for a well-functioning Parliament in a demo-
cratic system. Therefore the waiver of immunity is a very relevant and influential decision
only to be taken when all requirements are fulfilled beyond all reasonable doubt. On
the other hand the Parliament must avoid to cause the impression that its members enjoy
special privileges before the law and can escape a punishment under the protection of
parliamentary immunity. Under no circumstances shall the prosecution of members of
Parliament and the related decisions on a waiver of parliamentary immunity be misused
as an instrument to eliminate political opponents.

This leads to the current case of opposition leader Sam Rainsy. He was removed from
his position as a member of Parliament on 16 November 2015, based on a decision of the
Standing Committee??. This decision has been questioned in the public discussion under
several aspects. First of all, it is doubtful whether a sufficient legal basis for this deci-

21 “Flagrant delicto” is an expression from the Latin language which literally translates to “as long as
(the crime is) still burning”. This requires that the offender is caught by the responsible authority
still during or immediately after committing the offence. As soon as the offender manages to move
away from the site of crime or some time has passed before the offender is found, it is not a case of
“flagrant delicto” anymore. So this is an extraordinary exception that hardly occurs.

22 The Phnom Penh Post: “Rainsy stripped of lawmaker status”, 16 November 2015, http://www.
phnompenhpost.com/national/rainsy-stripped-lawmaker-status Retrieved on 23 November 2015.
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sion is in force®. Since a waiver of parliamentary immunity is included in the Constitu-
tion (Article 80 of the Constitution), it could be argued that the removal from Parliament,
which is a further-reaching measure than the mere waiver of immunity, requires a legal
basis in the Constitution as well. But the Constitution of the Kingdom of Cambodia does
not include such a provision.

The other questionable circumstance of this example is the responsibility and author-
ity of the Standing Committee to take such decisions. Since the waiver of immunity shall
generally be affected by a decision of the plenary, it is doubtful whether the Standing
Committee, that represents the National Assembly only during the sessions and in ur-
gent cases, is authorized to remove a member of Parliament. The decision concerning the
opposition leader was taken during an ongoing session of the National Assembly. Even
if a case of urgency could be detected, one could think of an analogous application of
Article 80 Paragraph 4 of the Constitution which requires that any decision of the Stand-
ing Committee with regard to immunity must be approved by a two-thirds majority of
all members of the National Assembly. Otherwise the relatively stringent regulations on
the waiver of immunity could be circumvented through a decision of the Standing Com-
mittee without any control of the National Assembly’s plenary. Last but not least, there is
— once again — no effective legal remedy for a review of the decision by an independent
court or another suitable institution.

All members of the National Assembly shall, before taking office, take an Oath of
Allegiance as contained in Annex 5 of the Constitution (Article 82 Paragraph 4 of the
Constitution).

The members of the National Assembly receive remuneration for their work (Article
81 Paragraph 2 of the Constitution).

23 In order to explain the legal background of the decision, the President of The National Assembly,
Samdech Akka Moha Ponhea Chakrei Heng Samrin, referred to the provisions of the Constitution,
principle 83 of the Internal Regulations and Article 139 of the Law on the Election of Members of
the National Assembly, cited in the article of the Phnom Penh Post, see above.
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VII. The Procedure of Law Enacting

The most important function of the National Assembly is of course the legislative func-
tion. According to Article 90 of the Constitution this includes particularly:

* Adopting and Amending laws for Cambodia;

* Approving the national budget, state planning, loans, lending, financial commitments

and the introduction, amendment or annulment of taxes;

* Approving administrative accounts;

* Adopting a law on general amnesty;

* Approving or repealing international treaties and conventions;

* Adopting a law on the proclamation of war.

Each member of the National Assembly as well as each Senator or the Prime Minister have
the right to initiate legislation (Article 91 of the Constitution)**. However the parliamen-
tarians of both chambers hardly make any use of this right. Nearly all the draft laws that
go through the legislative process are initiated and prepared by the Royal Government.

The President of the National Assembly regularly convenes meetings of the Standing
Committee. During these meetings the Standing Committee decides which of the special-
ized commissions is responsible for the review and consideration of draft laws or proposed
bills. The draft law or proposed bill is then forwarded to that commission.

The specialized commission reviews the documents. It can invite the minister or any
high-ranking official of the Government® to clarify any matter related to specific prob-
lems under their responsibilities.

The commission can also ask non-parliamentarian experts for support. These experts
shall act as advisers only and shall have no right to make any decision of the commis-
sion. However, up to now the commissions of the National Assembly hardly make any
use of this promising instrument to improve the quality of draft laws or proposed bills.
Generally the commissions should be free to invite any person that could be useful for
the work of the commission in order to improve the draft law or proposed bill.

The special commission reports the results of the review of the draft law or proposed
bill to the Chairperson of the Permanent Committee. The Permanent Committee then
decides in one of its next meetings whether or not to put the draft laws or proposed bills
on the agenda of the National Assembly plenary meeting.

24 In theory each single member of the Cambodian Parliament has more rights than parliamentarians
in Germany where a draft law can only be submitted by members of Parliament when the proposal
is supported by a parliamentary group or a quorum of at least five per cent of the total number of
members.

25 Principle 34 of the Internal Regulations calls these high-ranking officials “figures”.
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In this meeting, the chairperson of the specialized commission reports the results of
the commission’s work to the National Assembly. Representatives of the Royal Government
or from the signatory National Assembly members that have submitted the proposed law
and the chairpersons of the specialized commissions attend to defend the draft legislation.

Finally the National Assembly debates and decides on the draft law. In most cases a
majority vote is required. Only in exceptional cases a qualified majority is necessary, e.g.
an amendment of the Constitution has to be enacted with a two-thirds majority vote of
the National Assembly (Article 151 Paragraph 2 of the Constitution).

It can be observed that many draft laws that come from the Government are qualified
as being urgent. This qualification reduces the time to review and discuss the draft law

to a minimum?2°

. Whenever a draft law is proposed to be urgent the National Assembly
shall make a decision on this proposal (Principle 45 of the Internal Regulations). Up to
date, the National Assembly has hardly raised any objections against the qualification
that a draft law is urgent. This practice has raised concerns in public. First of all, han-
dling a draft law as an urgent matter should be an exception that is reserved to the very
few cases where a certain situation or maladministration requires a fast reaction of the
legislative. The practice to qualify many draft laws as urgent, has made this exception to
become the rule. Furthermore, this practice is particularly questionable when objective
circumstances that could cause a certain level of urgency are not visible in the slight-
est or when draft laws that are publicly discussed with much controversy are passed via
emergency procedures®,

After the law has been passed by the National Assembly, it is forwarded to the Sen-
ate for review and advice.

Up to now (November 2015) the National Assembly has passed a total of around 500
laws in its five mandates since 1993.

Specific challenges have occurred in the work of the commission on Human Rights,
Complaints’ Receipt, Inquiry and National Assembly-Senate Relations (commission No.1)
and the Commission on Investigation and Anti-Corruption (commission No. 10). These
two commissions are not only responsible for the review of draft legislation. They also
receive individual complaints of citizens with regard to alleged human rights violations
or corruption cases®®. They have to face considerable challenges whenever they try to
invite public servants that might be involved in the case. Very often, these officials do
not appear. The commissions must of course respect the administrative regulations on
contacting authorities and on inviting staff members of an authority. Unlike an investiga-

26 Unlike the legal regulations for the Senate, there is no expressive time limit for the National Assembly
to work on the urgent draft law.

27 One of these examples is the Law on Associations and Non-Governmental Organizations (LANGO)
which was passed by the National Assembly on 13 July 2015 and by the Senate on 24 July 2015.

28 Other countries have established own petition commissions for such cases.
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tive committee?” they have no powers to force the invited persons to appear before the
commission. If such powers shall be established, a formal law will be necessary since
the principle of rule of law requires a legal basis for any restriction of individual rights.
A duty to appear before the commission as well as a duty to give a statement of course
interferes with the individual rights of the summoned person.

On the other hand, such additional legal instruments are neither inevitable nor nec-
essary for the work of the commissions No. 1 and 10. Inviting the responsible officials is
not intended to end up in a strict interrogation since the commissions cannot sentence
any person, but only formulate recommendations for the further procedure. It is mostly
a matter of a fair treatment to give all persons involved in the case the right to be heard
before any decision is taken or any recommendation is formulated. It is at the same time
an excellent opportunity for the authority to express and explain its own position and
to clarify misunderstandings that may have occurred. If the authority or any other stake-
holder does not want to make use of this opportunity, the commission must write its re-
port without such input noting that the authority had the chance to point out its positions
but did not express anything different from the complaint. It is up to the commission
and its discretion to take into consideration the fact that representatives of a Cambodian
authority did not appear before a parliamentary commission which is with no doubt a
considerable expression of disrespect.

VIII. The Oversight Function of the National Assembly

Beside the legislative function the National Assembly has to fulfill an oversight function
towards the Government.

The National Assembly shall pass a vote of confidence in the Royal Government by
an absolute majority of all members (Article 90 Paragraph 8 of the Constitution).

Probably the most important and also — as far as it is used smartly and considerately
— the most effective instrument to fulfill the oversight function is the right to raise ques-
tions to the Royal Government (Article 96 of the Constitution). Members of Parliament
have to submit their questions to the President of the National Assembly in written form.
The replies can be given orally or in written form (Article 96 Paragraph 3 of the Consti-
tution). The question and answer session within Parliament usually takes place during
the parliamentary sessions. A full day is allocated for questions and answers. If there are

29 The German Constitution gives investigative committees the same powers that German courts have
when they investigate a criminal case. This includes the rights to summon and interrogate witnesses,
to request any file of an authority as well as to order searches and seizures. But the investigative
committee cannot sentence a party to the proceedings to imprisonments or fines.
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no or no more questions from the members of Parliament, the meeting is used to spread
information on the current work of the Government among the National Assembly. The
further procedure is regulated in Principles 32 and 33 of the Internal Regulations.

The commissions of the National Assembly may invite any minister to clarify issues
in the responsibility of the respective ministry (Article 97 of the Constitution). According
to Principle 34 of the Internal Regulations the commissions may invite any minister or

uﬁgurenSO

for this purpose.

Upon the request of at least one tenth of its members, the National Assembly shall
invite high-ranking officials to clarify important special issues to the National Assembly
(Article 89 of the Constitution). This mechanism is an addition to the right to raise ques-
tions to the government. It allows the National Assembly to raise questions not only to
the Government, but also to authorities below the level of the Government. Such ques-
tions could also be addressed to the Government since any authority belongs to the re-
sponsibility of a certain ministry. But it may be more effective for the National Assembly
to get information directly from the respective authority.

The National Assembly may dismiss any member of the Council of Ministers or the
Royal Government by a motion of censure passed by an absolute majority vote of all
members of the National Assembly (Article 98 Paragraph 1 of the Constitution). An initia-
tive for such motion of censure must be supported by at least 30 members of the National
Assembly (Article 98 Paragraph 2 of the Constitution).

In summary, it can be said that the oversight function of the National Assembly leaves
room for improvements. Among the three state powers, the Government still has the stron-
gest and sometimes dominating position. An indicator for this observation is the fact that
nearly all draft laws that come into the legislative process are initiated by the Government
and that the National Assembly does not make use of its own right to initiate legislation.
Furthermore, most of these draft laws are passed without any or with only a few minor
amendments®!. In many cases, the Government qualifies a draft law as being urgent and
the National Assembly accepts this qualification without any visible own assessment so the
draft can be passed within a minimum of time and only with a minimum of discussion.

30 In this context ,figure“ means a high-ranking official of the ministry.
31 In Germany, hardly any draft law, no matter who initiated it, gets through the legislative procedure
without any amendment.
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This does not mean that a Parliament always needs to be an opposite pole to the Gov-
ernment. Ideally, there is a constructive and trustful cooperation between the executive
and the legislative power in order to “produce” the best possible legislation for the benefit
of the people of Cambodia. It is desirable that the National Assembly as the representa-
tive of the people develops more self-confidence towards the Government. This is also
a matter of self-conception of at least some members of Parliament. The Parliament shall
not be an instrument to just confirm all papers, may it be draft laws or other documents,
coming from the Government. It is an independent body among the state powers. And
in the end it is not the Government that can be made responsible and accountable for
the legislation and its impacts on the society. It is the Parliament that has the mandate to
represent the Khmer people and that is responsible and accountable for the legislation.

IX. The Representing Function of the National Assembly

The third function of the National Assembly is the representing function. The National
Assembly as a whole is the representative of the Cambodian people. Its members shall
represent the whole Khmer people, not only citizens from their constituencies. (Article 77
Paragraph 2 of the Constitution). In this context, the National Assembly plays an impor-
tant role in helping citizens to have their voice in society and to bring people’s concerns
and needs into decisions to the National Assembly.

Another expression of the representative function is the investigative work of com-
missions No. 1 and 10. The National Assembly is not only a legislative body. Citizens can
address their individual cases and specific issues to the Parliament. The responsible com-
missions No.1 (Commission on Human Rights, Complaints’ Receipt, Inquiry and National
Assembly-Senate Relations) and 10 (Commission on Investigation an Anti-Corruption) can
investigate these cases. The commissions have no right to make an own decision, but
they can at least formulate a report with recommendations for the responsible authorities
which might give more weight to the concerns of the citizens.

Last but not least the international relations of the National Assembly need to be men-
tioned. The National Assembly maintains international relations and both bilateral and
multilateral cooperation through the participation in the creation of the Parliamentary
Friendship Group and as a member of the Inter-Parliamentary Union (IPU), the Asian
Parliamentary Assembly (APA), the ASEAN Inter-Parliamentary Assembly (AIPA), the
Parliamentarian Assembly of Francophonie (APF), the Asia Pacific Parliamentary Forum
(APPP), the Asian Forum of Parliamentarians on Population and Development (AFPPD)
and other organizations.
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X. Concluding Remarks

The National Assembly of the Kingdom of Cambodia is one of the two chambers that
form the Parliament and the legislative power in the country. Nevertheless, the Royal
Government is still in the strongest position among the state powers. The role and influ-
ence of the National Assembly should be strengthened in order to achieve the best pos-
sible quality of legislation. This requires a smart use and application of — in most cases
already existing — parliamentary procedures. The practice to qualify and to handle most
of the draft laws as being urgent should be reconsidered.

The lack of legal remedies to solve conflicts that may arise within the National As-
sembly by an independent body has to be considered as a serious problem to be solved
in the future. Such instruments to enforce or defend the rights of members of Parliament
belong to the standard legal framework in democratic states which respect the principle
of rule of law.

Minority rights within Parliament are currently weakly defined. Some reforms in this
context, e.g. the right of a — qualified — minority to claim the setting-up of an investigat-
ing committee, should be taken into consideration. The decision to allow members of
Parliament to create parliamentary groups is an important and encouraging step in the
right direction. It remains to be seen whether the National Assembly can make the best
possible use of this instrument.

This might require not only some further amendments of the relevant legal regula-
tions but also a change in the self-perception of members of Parliament to develop more
self-confidence towards the Government. Naturally, the Parliament shall not be the op-
ponent of the Government. But it is a precondition for exercising the oversight function
of the Parliament effectively that the Parliament is not considered as a mere assistant of
the Government. These changes would strengthen the role of the National Assembly, un-
derline the importance of the Parliament within the state powers and would bring benefit
for the whole Cambodian people.
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THE SENATE OF THE KINGDOM
OF CAMBODIA

YAN Vandeluxe *

ABSTRACT

Bicameralism has been present since the beginning of Cambodia’s first written Constitu-
tion. Although this tradition was interrupted due to political regime changes, bicameral-
ism remains in the current Constitution. The Senate enjoys the same functions as the first
chamber, that is, the adoption of laws and the overseeing of government actions. How-
ever, Cambodian bicameralism is unequal, as the second chamber merely takes part in
the legislative process that provides the final say to the first chamber, and it is deprived
of some fundamental oversight functions. Even though progress had been made, the sec-
ond chamber still requires further institutional reforms.

l. Introduction

Without entering into the details of the historical literature on the topic, the term Senate
refers to the second chamber of a parliament. When a parliament comprises two cham-
bers, this is called bicameralism. However, in genuine bicameralism, the second chamber
must be “differently elected and exercise the parliamentary functions according to condi-
tions determined by the Constitution”1. Unlike the first chamber, which is, in democratic
societies, directly elected by people, the second varies in its representation, and enjoys
varying functions in accordance with the state Constitution.

It is possible to distinguish three models of bicameralism currently practiced through-
out the world. The first is aristocratic bicameralism, in which the second chamber is con-
ceived as an instrument to resist to the rising democratic power, expressed by universal
suffrage. The House of Lords in the UK is an example of this. The second is moderate
bicameralism, which is adaptable to universal suffrage, in which the second chamber
plays the role of curbing any excess of power of state institutions (for example the Sen-

* Yan Vandeluxe has a doctorate in Public Law from the Université Lumiere Lyon 2 (France). He is a
Professor of Public Law at the Royal University of Law and Economics (RULE). At the same time, he
has worked for various state institutions such as the Senate, the Ministry of rural development and
the Ministry of urban planning, urbanism and construction. The analysis and opinions expressed in
this article are his own, and do not reflect in any way those of the organization for which he works.

1 Olivier Duhamel and Yves Meny, Dictionnaire de droit constitutionnel (Dictionary of constitutional
law), PUF, 1992, p. 74.
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ate of France). The third model, as seen in the US, is federal bicameralism, in which the
second chamber represents the conciliation of the interest of citizens equal before the
law and the sovereignty of the states of the federation. It is also possible to identify one
final form of bicameralism, known as socio-professional bicameralism, in which the sec-
ond chamber represents various interests of the nation?.

Cambodian bicameralism is a traditional institution, and yet also a relatively new con-
cept. It was born at the same time as the first written Cambodian Constitution. Through-
out the nation’s hectic history, Cambodian bicameralism either persisted or perished,
according to the political context at any given time. With the current Cambodian Consti-
tution, which marks a return to a parliamentary regime with a constitutional monarchy,
the second chamber was restored.

After fifteen years of existence, the Senate is still striving for an identity. The latest
law on the elections of senators established a complex electoral system in which com-
mune councilors and members of the National Assembly form a senatorial electorate.
The Senate has a definite identity. However, it remains ambiguous and complex. The
question persists as to whom the Cambodian Senate represents. The positive evolution
of the Senate’s representation does not answer the remaining questions on its legislative
and oversight functions.

In the following, these questions will each be examined in turn, following an account
of the background of Cambodian bicameralism.

2 Oliver Duhamel and Yves Meny, Op. cit., p. 78.

140 | Cambodian Constitutional Law



The Senate of the Kingdom of Cambodia
Il. The Background of Bicameralism in Cambodia

Bicameralism was installed in Cambodia following the inception of Cambodia’s first writ-
ten Constitution in 1947, and was significantly amended in 1956. The Constitution of 1947
established two separate titles, title V on the National Assembly and title VI on the Council
of Kingdom. The Constitution provided that the legislative function belongs solely to the
National Assembly, while the Council of Kingdom provides “advice” on the adopted law.
The Constitution did not merge the two chambers into a single entity, i.e. a parliament.
As such, it is logical to ask whether this was a form of a bicameral parliament.

According to the above definition of bicameralism, a parliament is bicameral when it
is composed of two separate chambers. Within this constitutional framework, the Council
of Kingdom complies with this, exercising parliamentary functions. Furthermore, the two
chambers enjoy different political legitimacy; the National Assembly is directly elected by
the people, and the Council of Kingdom is partially appointed by the King, assigned by
the National Assembly and elected by the socio-professional electorate®. In addition, the
Council of Kingdom exercises parliamentary functions through its right to initiate a bill, to
provide advice and to make amendments to the laws adopted by the National Assembly.
On this basis, it can be concluded that the parliament of the first Kingdom was bicameral.

The vast constitutional amendment introduced by the Sangkum Reastr Nyum regime
in 1956 slightly modified the mode of representation of the second chamber. In accor-
dance with the philosophical concept of semi-democracy, the councilors representing the
regions were to be elected by the members of the Councils of the provinces, themselves
directly elected by the population of their provinces.

The Council of Kingdom enjoys an advisory role. According to the initial form of
the Constitution of 1947, the Council gives advice on the texts of the laws adopted by
the National Assembly. In case of amendments or rejections, the National Assembly will
adopt the texts in the last resort. This power was slightly modified by the constitutional
amendment in 1956, which created a shuttle between the two chambers. In the event
of proposed amendments or partial rejections by the Council of Kingdom, the National
Assembly must reach a decision on the proposed modifications and send them back to
the Council. However, the final say still falls to the National Assembly. In the event that
the Council of Kingdom completely rejected an adopted text, a period of reflection was
instituted, according to which the National Assembly could not make any decisions dur-
ing an initial period of two months.

3 In the initial form of the Cambodian Constitution from 1947, two members of the Council of the
Kingdom were appointed by the King from within the monarchy; two were elected by the National
Assembly; eight by the population of the regions (or provinces) and the capital of Phnom Penh; eight
were chosen to represent the socio-professional groups; and four were elected by civil servants of
Cambodia.
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Regarding its oversight function, the Council of Kingdom was deprived of the power
to dissolve the government in the Constitution of 1947 and the revised version of 1956.
The government is solely answerable to the National Assembly, whose vote of confidence
is necessary for its creation. As a consequence, unlike the first chamber, the Council is
excluded from dissolution. This way, the right of interpellation by addressing members of
the government either orally or in writing was granted solely to the National Assembly,
depriving the Council of Kingdom of this important right.

Even though the Council of Kingdom was deprived of some key oversight rights, it
was nonetheless allowed by its internal rule to create “special commissions” to gather
information on current national issues. Furthermore, its permanent commissions were
granted the right to be informed of issues surrounding the texts submitted to them within
the legislative process.

The most visible advantage of the second chamber was its role as the chamber of
moderation and regulation. This is demonstrated by the higher age of the councilors
(who must be at least 40 years old while members of National Assembly must be at least
25 years old) and the fact that it cannot be dissolved before the end of its mandate. Its
other function, an unusual feature of Cambodian bicameralism, is that of combatting cor-
ruption. In this regard, the two chambers were granted the right to clean up the public
administration of the Kingdom.

The second phase of bicameralism emerged in the context of the political rupture
during the Khmer Republic. This regime was established after the overthrow of Prince
Sibanouk as Head of State* in March 18, 1970. Cambodia’s second written Constitution,
introduced in 1972, was this time republican, and established a parliament comprising two
chambers. According to this Constitution, the National Assembly is directly elected by the
people, while the Senate, which took over the role of the Council of the Republic — which
transformed from the Council of Kingdom of the previous Sangkum Reastr Nyum regime
— is partially elected by the regions of the country, by the civil servants and by the Coun-
cil of Armed Forces. More precisely, the Senate comprises a small number of members
— between 28 to 40 — of which three-fifth represent the different regions of the country,
one-fifth represent civil servants and one-fifth represent the Council of Armed Forces.

More importantly, the parliamentary functions of the Senate of the Khmer Republic
were increased. The texts of laws could be submitted to either chamber for first adop-
tion, with the exception of the budget law, which had to be submitted first to the Na-
tional Assembly. The Constitution of 1972 instituted a shuttle procedure between the two
chambers. In case of disagreement between them, the two chambers were convened for
a joint meeting, in the form of a parliamentary congress. The bicameralism of the Khmer

4 Head of State is a position established by the constitutional amendment in 1960 following the death
the King Suramarith, the father of Prince Sihanouk. The Head of State is a prominent personality
elected by the two chambers, reunited in Congress.
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Republic was therefore an equal bicameral parliament. However, since the members of
the National Assembly are more important than those of the Senate, it is indisputable that
supremacy belongs to the first chamber.

The National Assembly of the Khmer Republic enjoyed a more important oversight
function. It voted on the general political platform of the government before its cre-
ation, and could remove individual members or the government as a whole by way of

“recommendations”

. The right of interpellation also amounted to a remarkable advance-
ment for the second chamber. In this way, the Constitution recognized the right of both
chambers to pose questions to the government, in spoken or in written form.

Finally, like its predecessor, the Senate of the Khmer Republic played the role of the
political moderator. As with the Council of Kingdom, the minimum age of senators was
40 years old, higher than that of the National Assembly. The President of the Senate
acted as an interim Head of State in the case of the absence of the President and Vice-
President. The Senate assured the continuity of state institutions, as its mandate was 6
years (two years longer than that of the National Assembly) and half of the senators are
reelected every three years.

Since the collapse of the Khmer Republic, the successive communist regimes of the
Democratic Kampuchea and the Social Republic of Kampuchea adopted a mono-cham-
ber parliament in accordance with their traditional style of political regime, in which the
sovereignty of people is unified and concentrated within a single chamber that could not
be divided. It was only with the Constitution of 1993 that bicameralism was re-inscribed.

It should be noted that the original text of the current Cambodian Constitution speci-
fies a unicameral parliament. The National Assembly is the only chamber of the parlia-
ment. This option could be explained by its simplicity, and the limited resource of the
state budget®. However, the Senate was reinstated in 1999 following a political crisis. The
result of the 2" mandate of the National Assembly failed to confer any political party a
two-thirds majority, a requirement of the Constitution at that time for the formation of
a single-party government’. Therefore, a coalition government was necessary, but the
FUNCINPEC and SRP, who came second and third in the election respectively, disputed
the result, and initially proclaimed that it was their intention to stay together. This led to
a crisis regarding the creation of a government.

5 One-fifth of National Assembly members can initiate a motion of censure in form of a “recommendation”
against one member or the government as a whole, and submit it to a vote in the chamber. If an
absolute majority of members of the chamber adopts the motion, it will be sent to the President to
take action. If this is rejected by the President, the chamber can adopt a second recommendation by
a two-thirds majority. In this case, the member of government or the government as a whole will be
removed from their function.

6 These two reasons are generally advanced by partisans of unicameralism. They claim that bicameralism
makes the parliamentary procedure more complicated and is a waste of the state budget.

7 According to the result proclaimed by the National Election Committee (NEC) on August 6%, 1998,
the ruling CPP obtained 64 seats, the coalition party FUNCINPEC 43 seats, and the opposition party
SRP 15 seats.
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Following a long period of stalemate, a political solution was agreed on November
13 1998, by the ruling CPP and FUNCINPEC, thanks to the reconciliatory efforts of for-
mer King Norodom Sihanouk. The political compromise announced, in an abrupt move,
a vast constitutional modification, leading to the creation of a second chamber, called the
Senate. The constitutional modification was finally adopted on March 4", 1999, and the
law was promulgated by the King on March 8®*, 1999,

This context shows that the creation of the Senate was a response to a specific politi-
cal deadlock at that time. It did not have a conceptual or philosophical basis, nor was it
the result of a process of reflection. Cambodia is not the only example of such institu-
tional compromise. In other countries in the world, especially those in Africa marred by
political and ethnic conflicts, the same solution was adopted; namely the creation of a
second chamber in which all conflicting parties could sit and talk. As such, the Republic
of Madagascar, Morocco, Burundi, the Republic of Congo and the Republic of Cameroon
adopted their second chambers by way of national compromise. However, the price for
it should not be ignored; it is the state budget, and ultimately the Cambodian people,
which paid the price of such compromise.

lll. Organization and Functioning of the Senate:
A Clear Imitation of the National Assembly

In accordance with the Constitution, the National Assembly is larger than the Senate.
The second paragraph of article 99 provides that the number of members of the Sen-
ate could not exceed half that of the members of the National Assembly. The second
chamber thus cannot organize its members in accordance with their electorate, but must
follow the lead of the first chamber. This is the first clear imitation of the first chamber.
Moreover, regarding the organization and functioning, both chambers follow exactly the
same model. The supreme direction organ of the parliament is the Permanent Commit-
tee. The Permanent Committee comprises 13 members; its President is the president of
the Assembly, and it further comprises two Vice-Presidents of the Assembly (also vice-
presidents of the Assembly) and the 10 Presidents of the Permanent Commissions. The

8 10 of the 14 chapters of the Constitution were amended, two new chapters were added, and 34 of
137 articles were amended to a greater or lesser extent. Therefore the post-modification Constitution
contains 16 chapters and 158 articles.
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main duties of the Permanent Committee are to direct and decide upon all administrative
and financial affairs within the Assembly. Moreover, it is the only organ to set the agenda
of the meetings of the Assembly®.

The two chambers have various Permanent Commissions'’, each specialized in spe-
cific fields. Usually considered as mini-assemblies, the Commissions play an important
role in the law adoption process and in gathering information for the Assembly meet-
ings. Like the National Assembly, the Senate had nine such Commissions in their previ-
ous mandates, and this has now been increased to ten. The ten Permanent Commissions
of both chambers have the same appellation, which are:

1. The Commission on Human Rights, Complaints and Investigation;
2. The Commission on Economy, Finance, Banking and Auditing;
3. The Commission on Planning, Investment, Agriculture, Rural Development,
Environment and Water Resources;
4. The Commission on Interior, National Defense and Civil Service Administration;
5. The Commission on Foreign Affairs, International Cooperation, Media and
Information;
6. The Commission on Legislation and Justice;
7. The Commission on Education, Youth, Sport, Religious Affairs, Culture and Tourism;
8. The Commission on Health, Social and Veterans’ Affairs, Youth Rehabilitation, Labor,
Vocational Training and Women’s Affairs;
9. The Commission on Public Works, Transport, Telecommunication, Post, Industry,
Commerce, Land Management, Urban Planning and Construction; and
10. The Commission on Investigation and Anti-Corruption.

Moreover, both the National Assembly and the Senate could create a “Special Commis-
sion”. This is not elaborated more precisely in the internal rules of either chamber. Tt is
generally understood in the parliamentary system that a parliament can, in addition to
their Permanent Commissions, create any necessary ad hoc commission to make inqui-
ries or to obtain information on any specific issues. Such enquiries must not concern the
secret information of the state, nor can they affect any case that is already pending in
the courts process. As such, a Special Commission has to be understood as an inquiry or
information commission that can be created on an ad boc basis. That is also the sense

9 Itis a crucial right in the parliamentary system. On a purely theoretical level, when the government is
deprived of the right to determine the agenda of parliamentary meetings, it has to be subordinated to
the parliament so as to achieve its political platform through laws. However, it seems that in practice,
this rule is not followed, as the Head of Government is a dominant personality of the political party
which itself enjoys great domination of its parliamentary members.

10 They are called Committees in some countries, especially in countries following the Westminster
system.
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of the internal rules of both chambers which leave the size of such commission open,
allowing for more or fewer members according to circumstances (art. 11 IR National As-
sembly and art. 19 IR Senate).

The members of the National Assembly and Senate are gathered into “groups” (art.
48 IR National Assembly and art. 38 IR Senate). A group could be created by at least ten
members with a political affiliation. Each member could belong to only one group. How-
ever, there is an exception to this in the Senate, where members appointed by the King,
who are supposed to be neutral, are allowed to join any group they wish. This is intended
to assist in the arrangement of seats within the parliament. Nevertheless, one important
role the groups play within the parliamentary procedure is the right of speech on the
floor. The right of speech belongs only to groups, and not to members of the Assembly
as individuals. This means that members that do not belong to any group cannot speak
on the floor'. Unlike in some parliamentary systems, this organization results more from
administrative considerations than political grounds. Hence, France’s parliament allows for
political groups (les groupes politiques) which contain more or fewer members according
to their political affiliation. In principle, the ruling parties create one group while the op-
posing parties create one or more groups'?. However, in the 5" mandate of the National
Assembly, there was a remarkable evolution of the parliamentary system toward a more
comprehensive political organization of the groups in the National Assembly. In a deci-
sion from 2015, the President of the National Assembly recognized the existence of an
opposition group and a ruling group which contribute to dialogues on a regular basis'?.
The Senate is still organized according to its own parliamentary groups.

IV. Representation of the Senate: an affirmation of its identity

Unlike first chambers, which are generally directly elected by the citizenry, second cham-
bers are characterized by varying modes of representation throughout the world. Three
models of bicameralism can be distinguished. The first of these takes the form of non-
elected second chambers. Their members are appointed either by hereditary modes of

11 That was the complaint of members of the National Assembly from the Human Rights Party during
the 4™ mandate of the National Assembly. Holding only two seats, they didn’t belong to any groups,
and were, thus, silenced for the whole mandate.

12 Each group, at the beginning of each mandate, makes a political declaration stating their political
position, saying whether they support or oppose the government’s political platform.

13 Sam Rainsy, President of the Cambodian National Rescue Party (CNRP), is recognized as the leader of
the opposition party, followed by the Vice-President of CNRP Kem Sokha as Deputy Leader and by
Yim Sovann as Secretary of the group. The ruling parliamentary group is led by Sar Kheng, member
of the Permanent Committee of the ruling Cambodian People’s Party (CPP)and Vice-Prime Minister
in charge of the Ministry of the Interior, followed by Keat Chhun and Men Sam-Orn, both members
of the Permanent Committee of the CPP and deputy Prime Ministers.
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representation'® or by appointment®. The second is federal bicameralism, in which the
second chamber represents the entities composing the federal state'®. In the third model,
which is found in unitary states undergoing a decentralization process, the second cham-
ber represents the various decentralized entities'”.

The Senate of the Kingdom of Cambodia, created in 1999, was initially an appointed
chamber. With the exception of two members who were appointed by the King, and
two others appointed by the National Assembly, senators were appointed by the politi-
cal parties in proportion to their number of seats in the National Assembly. This similar-
ity between the houses led to severe criticism from the public. Facing such criticism, the
Senate was, in accordance to the Constitution providing for its election, in search of its
identity. Following two postponements of its mandate, each lasting a year, the official
reason for which being a lack of electoral law, the Senate finally went through an elec-
tion. A law concerning Senate elections was adopted on June, 30" 2005. According to
the Constitution, the draft law had to be submitted to the National Assembly for the first
review. This meant that the National Assembly could amend or orient the Senate elec-
tion according to its will.

The law on the election of senators provides that, aside from the two senators ap-
pointed by the King and the two others assigned by the National Assembly, senators
would be elected by an electorate comprising the communal councilors and members of
the National Assembly in function.

From the legal point of view, this law complies with the second paragraph of article
99 of the Constitution, which states that “some senators are appointed and others elected
by a non-universal suffrage”. In accordance with this, two senators were appointed by
the King. The article does not precisely provide that the candidates come from within the
royal family. De facto, the two senators appointed were not members of the royal fam-
ily. The other two were assigned by the National Assembly by an absolute majority vote
from its members. The 57 other senators were elected by the communal councilors and
the members of the National Assembly.

The election of senators is a form of non-universal suffrage, as provided for in the
Constitution. According to Professor Philippe Foillard, suffrage is non-universal when “the
right of vote is reserved for individuals fulfilling certain conditions” other than those re-
quired for the universal suffrage'®. Non-universal suffrage always requires more conditions
which go beyond the minimal conditions of nationality, age and civil rights reserved for
universal suffrage. Historically, two further conditions were also specified. The first was
based on fortune or on property; e.g. the right to vote was conditional on the payment of

14 E.g. the House of Lords of the UK.

15 E.g. the Senate of Canada.

16 E.g. the Senate of the United States or the Bundesrat of Germany.
17 E.g. the Senate of France or second chambers of Italia or Spain.

18 Philippe Foillard, Droit constitutionnel et Institutions politiques (Constitutional law and political
institutions), Centre de publications universitaires, 1999-2000, p. 63.
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taxes. The second was based on the capacity of the citizens, who were required to have
an acceptable level of education such as a high diploma etc. Hence, the election of sena-
tors imposes a new condition that does not exist for National Assembly elections, speci-
fying a particular quality of its electorate. Since the commune councilors and members
of the National Assembly are citizens who receive a particular mandate from the people,
this mandate can be considered as a further special condition for the election of senators.
Therefore, there is no ambiguity regarding the non-universality of senatorial suffrage.

Since the implementation of the law on June 30", 2005, the Senate has frequently
proclaimed itself the “chamber representing the communal councils”. 1t is indisputable
that the main electoral bodies of senators are the communal councilors. But claiming that
the Senate represents the communal councils is restrictive, as it ignores members of the
National Assembly and the senators appointed by the King who are a part of the senato-
rial electorate. Concretely, the Senate must be considered to have mixed representation.
It represents the monarchic element, as demonstrated by the presence of two members
appointed by the King; the parliamentary element, in the form of two members elected
by an absolute majority vote of the members of the National Assembly; and finally, the
local administration of the country in the form of votes by commune councilors, who
constitute a majority of the electorate.

As such, senatorial representation combines traditional and modern elements. The
traditional elements take the form of senators being appointed by the King and elected
by the National Assembly as practiced during the Constitution of 1947 as the modern one
constitutes the representation of local governments, which enfranchises the decentral-
ized entities of the country.

Even though the presence of the traditional style of royal representation seems to
contradict the democratic principle, it is by no means unique to Cambodia. Indeed, it is
practiced by many bicameral parliaments throughout the world. In Italy, the President of
the Republic can nominate six dignitaries to sit in the second chamber. It seems para-
doxical that such appointments should persist within a democratic system. Nonetheless,
it can have advantages: Jean Grange has shown that the presence of appointed members
within the second chamber of Ireland serves to “avoid eventual political discordance
between the two chambers and to avoid excessive similarity between them™. Therefore,
the appointment allows the state authority to choose members independently from the
pressure of the people. It also amounts to a diversification of the representation of the
second chamber, whose existence depends upon its difference from the first chamber.

In the case of the elections of senators by the commune councilors, this mode of
representation corresponds to a general tendency of bicameralism in unitray states in
which the second chamber represents decentralized entities. Without such specificity of

19 Jean Grange, Irlande : le Sénat (Seanad Eireann), Les secondes chambres du Parlement en Europe
occidentale (Senates of the Parliament in western Europe), Paris, Economica, 1987, p. 299-3000.
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the second chamber, bicameralism is condemned to extinction. Indeed, this has already
happened in Nordic countries such as Denmark or Sweden, which abolished their second
chambers on the grounds of malfunctioning and perceived superfluousness.

To avoid this kind of negative outcome, many unitary states choose to devolve their
second chambers as chambers representing decentralization. Examples of this include
the Senate of Italy, a typical example of a unitary state granting substantial autonomy to
its decentralized entities; and the Senate of France, which also represents decentralized
local entities. It is well known that Ttaly is a country which grants significant powers to its
local governments. Directly elected by their own inhabitants, Italian regions enjoy their
own cultural and linguistic specificity as well as many powers conferred on them by the
central government. The Senate of Ttaly is the most suitable institution to ensure national
unity, allowing for the expression of opinions through elections conducted on a regional
basis in proportion to the size of each region. This is the same in France, which practices
a moderate form of decentralization. Article 29 of the French Constitution clearly recog-
nizes that the Senate of France represents the territorial collectivities (Les collectivités lo-
cales), whereas the National Assembly (the first chamber) represents the French people
as a whole. However, it should be noted that the representation of specific territories
means the representation of the people of those territories?’. This is the key character-
istic of second chambers, which pay attention to the concerns of their electorate during
the legislative process by allowing them, for example, to examine the first reading draft
of proposed laws relating to the life of the local entities.

Beside these classical parliamentary functions, the Senate of the Kingdom of Cam-
bodia also plays a mediating role between the National Assembly and the government
which has never been applied in practice.

V. Legislative function as a perfect expression
of an unequal bicameralism

The most important function of the second chamber and of the parliament as a whole is

its legislative function. To qualify as a bicameral parliament, the second chamber cannot
merely act as a consultative chamber occasionally intervening to give advice according

20 A territory cannot be represented without people living in it. The representation of a territory implies
the representation of the people living in it.
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to the needs of the government®. Rather, the second chamber has to take part in the
legislative process as determined by the Constitution. However, the form of consultative
bicameralism is not excluded??.

In this regard, two separate chapters of the Cambodian Constitution, namely chapters
7 and 8, specify two institutions which take part in the adoption of laws: the National
Assembly and the Senate®. Articles 90 and 99 of the Constitution provide that the Na-
tional Assembly and the Senate are organs that “have legislative powers which shall fulfil
[their] functionfs] as stipulated in the Constitution and laws in force”. According to this
provision, the bicameral nature of the Cambodian parliament seems to be indisputable.

The main article, which expresses the legislative power of the second chamber, is ar-
ticle 113 of the Constitution. The first paragraph of the article provides that “the Senate
shall examine and give its advices on draft law or on proposed law adopted by the National
Assembly in its first reading, as well as other questions submitted by the National Assem-
bly, within a period not exceeding one month”. Therefore, the legislative function of the
Senate as provided for by article 99 of the Constitution is reduced to a consultative role,
as the term “advice” is the exact terminology used and chosen.

Article 113 specifies the conditions of Senate interventions during the law adoption
process:

First, it set a principle period of one month, reduced to five days in case of urgency,
for the Senate to examine and give advice on the draft or proposed law.

Second, if the advice is favorable without any need for amendments, the law should
be adopted and sent to the King for promulgation.

Third, if the Senate is silent during the determined period of time, this abstention
should be considered as favorable to the draft or proposed law, and the latter shall be
considered as adopted and sent to the King for promulgation.

Fourth, if the Senate proposes amendments, the National Assembly must consider
them “immediately” and send them back to the Senate. If the National Assembly follows
the proposed amendments, the draft or proposed law shall be considered as adopted and
sent to the King for promulgation. On the contrary, if the amendments are not accepted,
the draft or proposed law shall be sent back to the Senate; in this case, the shuttle be-
tween the two chambers can last for a maximum of one month for all draft or proposed
laws and for ten days for draft budget laws, reduced to two days in case of urgency. If
the dissension between the two chambers still persists, the draft or proposed law shall
be promulgated in the terms last adopted by the National Assembly.

21 E.g. councils which play a role in giving advice when the government requires such. For example,
the Social and Economic Council of France is not a parliamentary chamber. Such councils are not
considered to be parliamentary chambers.

22 E.g. the Council of the Republic of the French 4" Republic, the Council of Kingdom of the first
Cambodian Constitution or the second chamber of Ireland.

23 This was also the case in the first Cambodian Constitution. Bicameralism is more precisely specified
by the Constitution, which integrated the two chambers into one chapter.
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Fifth, if the Senate rejects outright the draft or proposed law adopted on the first
reading by the National Assembly, the latter cannot reexamine it within a period of one
month, reduced to fifteen days for draft or proposed budget laws and to four days in case
of urgency. The second reading of the National Assembly is considered final, after which
the draft proposed law shall be sent to the King for promulgation.

On the basis of this constitutional provision, some remarks can be drawn. First, the pe-
riod of time set out in the Constitution for the Senate review seems too short, outdated??,
and not practical in the current parliamentary procedure, which is becoming ever more
complicated. As such, it should be reviewed to allow the Senate enough time to fulfill
its function correctly®. Second, the final say is given to the National Assembly. In case
of amendments proposed by the Senate, it is the text as adopted by the National Assem-
bly that is sent for royal promulgation. The Senate, as provided for in the Constitution, is
thus a purely consultative chamber without any capacity for resistance. The only way of

“«

obstruction is to reject a law “purely and simply”, and even this can only postpone and
not obstruct the procedure.
Therefore, Cambodian bicameralism is rather unequal, with an indisputable dominance

on the part of the first chamber.

VI. Oversight function: the supremacy of the first chamber

The oversight function is as important as the legislative function in a representative de-
mocracy. The oversight function could be defined as the ability of parliament to over-
throw the government. This definition is a restrictive one. From a broader point of view,
the oversight function is a legal or non-legal means used by the Assembly to hold the
government accountable for its decisions or actions. From the latter perspective, the over-
sight function could be exercised either by the Assembly itself or by its Commissions.

The Cambodian Constitution recognizes in the final paragraph of article 90 stating
that “the National Assembly must give the government a vote of confidence by an abso-
lute majority”. In the parliamentary system of government, the equivalent of the vote of
confidence is the vote of censure. This is why article 98 of the Constitution clearly rec-
ognizes the right of the Assembly to withdraw its confidence through a vote on a motion
of censure by the same majority. These rights are not granted to the Senate. Therefore,
the latter is deprived of this important mechanism of political control.

24 This is merely copied from the Cambodian Constitution of 1947, in which the parliament is smaller,
and the parliamentary procedure is less complicated.

25 This is also a recommendation of the self-evaluation report carried out by the Senate itself; See Self-
evaluation of the Senate of the Kingdom of Cambodia after 10 years of functioning and development,
ed. Konrad Adenauer Stiftung, December 2009.
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The other form of the oversight function is posing questions to government. As a
body representative of the people, the parliament has to check constantly the actions of
government, and holds it accountable. The purpose of questions to the government is
to avoid sanctions, but it could also lead to sanctions if any irregularities are found. The
questions could be written or oral. In this area, the Constitution grants the Assembly and
its ten Specialized Commissions the right to ask questions, whether in written or oral
form, to the government. No such provision is made for the Senate. At first glance, the
second chamber should be deprived of this right. However, the internal rule of the Sen-
ate granted the Specialized Commissions the right to seek information within the scope
of their work for the government. Therefore, the Senate Commissions enjoy the same
privileges as their counterparts in the National Assembly.

Furthermore, the role of the Commissions of both chambers is not only to seek nec-
essary information, but also to conduct inquiries where this is deemed necessary. This
is why the Commission on Human Rights, Complaints and Investigation was created in
both assemblies. This function does not belong solely to this Commission, as the other
Commissions can also concur in exercising it.

In practice, after a long period of inaction, Commissions of the National Assembly are
now more active in holding the government accountable®. The role of the Commissions
of the Senate remains tentative at present.

VII. The ambiguity of the regulatory function of the Senate

Article 112 of the Constitution provides for an unusual function of the Senate, allowing it
“to coordinate works between the National Assembly and the government”. The Constitu-
tion does not further elaborate on what this coordination function amounts to.

At the requested of the President of the Senate, the Constitutional Council had the
opportunity to specify this function more clearly. The decision of the Council dated No-
vember 8", 2000, stated that it is “the political role of the Senate” as the second chamber
to intervene in order to prevent a crisis. Furthermore the decision of the Council stated,
that the role of the Senate “could not be limited by any text or law”. This is why no im-
plementation law has been adopted so far. The Council stipulated that the National As-
sembly and the Senate are not obliged to adhere to the intervention of the Senate. Such
interventions are considered successful when the crisis is eased or resolved; otherwise, it
will have been in vain. Even though the Constitutional Council did not specify the sub-
stance of this right of intervention more clearly, the procedural role should be clarified. It
serves to determine how the Senate intervenes, whether through its President or whether

26 The five Commissions chaired by the opposition party, CNRP, are more active in their oversight
function than those presided over by the CPP.
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through a vote. This is why this provision has never been applied since its establishment
in 1999, even in face of the crisis between the National Assembly and government over
the new state legislative and executive branches. Hence, the Senate was absent during the
2003 election crisis, which was caused by a deadlock when none of the political parties
obtained the two-thirds majority required to form a single-party government.

This regulatory function of the second chamber is amplified by its role in regulating
state institutions. The President and two Vice-Presidents of the Senate, together with their
counterparts from the National Assembly, the Prime Minister and the Supreme Chiefs of
the Buddhist Order of Mohanikay and Thammayut, elect the King of Cambodia (art. 13
Const); The President of the Senate or one-fourth of senators can make a request to the
Constitutional Council to examine the constitutionality of a law adopted (art. 140 and
141 Const.); the agreement of the President of the Senate, along with that of the President
of the National Assembly and the Prime Minister, is necessary before the King can pro-
claim a state of emergency (art. 22 Const.); and the agreement of the Senate’s President is
necessary for the declaration of war (art. 24 Const.). However, this regulatory function is
only partial, and is not completely granted to the Senate. Hence, the latter is absent dur-
ing the composition of the Constitutional Council?’; the Senate is not consulted before
the dissolution of the National Assembly; and the role of the Senate is not recognized
during constitutional amendments®.

Finally, the last regulatory function of the Senate comes in the form of its role in the
Parliamentary Congress.

Chapter IX of the Constitution provides that “in case of necessity, the National Assem-
bly and Senate can convene in Congress lo resolve important national issues” (art. 116).
Article 117 adds that “important national issues, as provided in article 116, as well as
the organization and functioning of the Congress shall be specified by a law”. In lieu of
a law on constitutional implementation, known as the Organic Law, a transitional provi-
sion of the Constitution states that for the first mandate of the Senate, the Congress shall
be presided over by the co-chairs of the Presidents of the Senate and the National As-
sembly (art. 157). In this regard, Baufumé claims that this provision is evidence of “an
equal bicameralism”%.

Following a long delay, the Organic Law on the organization and functioning of the
Congress was finally adopted and promulgated by the Kram on February 19, 2011. As
required by the Constitution, the law specifies in a non-exhaustive manner what con-
stitutes an “important national issue”. Article 3 of the law describes them as “serious
threats to the independence, the sovereignty and territorial integrity of the Nation” and
mmtional Council is composed of three members assigned by the King, three elected by

the National Assembly and three from the Supreme Council of Magistracy.

28 Art. 151 provides that “the revision or amendment of the Constitution must be carried out by means of

a constitutional law adopted by the National Assembly with a two-thirds majority of all its members”.

29 Bruno Baufume, Senate of Cambodia, from marginality to normality, (Le Sénat cambodgien, de la
marginalité a la normalité), Politeia, N. 16, 2009, p. 483.
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“the force majeure causing serious damages to the nation and the people”. Article 3 none-
theless leaves it open to the Committee of the Congress to determine further issues that
might be considered to be of national importance. This provision is an expression of the
sovereignty of parliament in implementing the Constitution.

The law on parliamentary congress thus determines the organization and functioning
of the Congress. Contrary to the transitional provision of the Constitution, the presidency
of the Congress is conferred on the President of the Senate and not the Co-Chairs, as
was the case during the transitional period. The President of Congress is seconded by
the President of the National Assembly, who acts as Vice-President of the Congress. This
is the only case in which the supremacy of the Cambodian Senate is affirmed. In case
of the absence of the Senate’s President, the President of the National Assembly will pre-
side over the meeting, and the interim is structured in a hierarchical manner by the First
Vice-President of the Senate, the First Vice-President of the National Assembly, the Sec-
ond Vice-President of the Senate and the Second Vice-President of the National Assem-
bly. The agenda of the Congress meeting is determined by a Committee of the Congress,
composed of six members®’ and presided over by the President of the Senate, seconded
by the President of the National Assembly.

Congress can be convened on the initiative of the King, the President of the Senate, the
President of the National Assembly or the Prime Minister. A quorum of half of the Senate’s
members and half of members of the National Assembly is required to make the meeting
of Congress valid. The Congress adopts a resolution by an absolute majority of all Con-
gress members. Resolutions of Congress are considered by the law to be the “most sover-
eign” decisions of the nation. However, the real biding force of the resolution is unclear.

The Congress meets in the National Assembly compound, or in another place to be
specified by the Congress. Responsibility for the secretariat as well as the budget for the
functioning of the Congress falls to the National Assembly.

In practice, the parliamentary Congress is convened only once to adopt its own in-
ternal rule.

30 Three from the Senate (its President and two Vice-Presidents) and three from the National Assembly
(its President and two Vice-Presidents).
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VIIl. Conclusion

Bicameralism is inscribed within the Cambodian political tradition. It has been present since
the beginnings of Cambodia’s first written Constitution. Although this tradition was inter-
rupted due to political regime changes, bicameralism remains in the current Constitution.

The return of the second chamber, the Senate, was initially an answer to a political
deadlock that could have led to national instability. As such, it is considered to be the
result of a compromise. Its democratic legitimacy was later recognized as a representa-
tive chamber for the lowest decentralized administrations of Cambodia. However, it also
contains a mixture of traditional elements, in the form of the presence of senators elected
by royal appointment and by the parliament.

The Senate enjoys the same functions as the first chamber, that is, the adoption of
laws and the overseeing of government actions. However, Cambodian bicameralism is
unequal, as the second chamber merely takes part in the legislative process that provides
the final say to the first chamber, and it is deprived of some fundamental oversight func-
tions, such as the right to question the executive in Senate plenary meetings.

This disadvantage was compensated for by the moderation function granted to the
Senate, allowing it to regulate state institutions, even if this function remains partial. The
most remarkable, albeit not the most effective function of the Senate is the function of
coordinating between the first chamber and the executive or the parliamentary Congress,
allowing the two chambers to make important decisions for the nation.

Even though progress had been made, the second chamber still requires further insti-
tutional reform, including reform of the legislative procedure and the moderation func-
tion, as well as a broader representative function.
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THE CONSTITUTIONAL ROLES AND
POWERS OF THE ROYAL GOVERNMENT

Hisham MOUSAR *

ABSTRACT

This article presents and highlights the role and powers that the Cambodian Constitution
assigns to the government. This endeavor also seeks to contextualize this study within
the social, political and geopolitical history and environment of the country. Additionally,
this paper places the role and powers of the government vis-a-vis other constitutional
bodies, particularly the Cambodian legislative and judicial branch of power, in order to
better evaluate them.

The Constitution commands the Royal Government of Cambodia to perform mis-
sions that will briefly be reviewed here, to understand its objectives. This article will then
analyze the means available, using an unorthodox approach that is to present the Royal
Government not only as a law and decision enforcing body but also as a modern gov-
ernment based on the western and liberal model, adopted in many countries worldwide.

Finally, it should be noted that this study is preliminary and a basis, allowing and en-
couraging future studies and the development of the Cambodian Constitution to consider
and provide answers to further questions.

l. Introduction

Article 52 of the Constitution of 21 September 1993 sets out missions assigned to the
government. As each constitution expressing priorities dictated by history’, this key pro-
vision drafted in the post-conflict context of the 80s and Paris Peace Agreements of 23

* Hisham MOUSAR is Law Professor at the Royal University of Law and Economics.

A contribution on behalf of the Henri Capitant Association of Friends of Civil Law Traditions in
Cambodia.

1 By comparison, in France, the Constitution of 4 October 1958 has in a very concise way that the role
of the government is “to determine and conduct the policy of the nation”. This brevity is explained
by the will of General de Gaulle, with its authority granted by history, to reduce the areas where the
government intervenes in favor of the President of the Republic, which will characterize the French
political system to the present day. De Gaulle wanted indeed a sharing of power of the executive
branch between the government and the President of the Republic. It stated that the government’s
role is to support the “contingencies” (economic, social, conflict of public services, etc.), while the
role of the President of the Republic is to ensure the place of France on the international stage, her
defense and basic choices involving its future.
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October 1991 summarizes the constitutional framework within which the framers of the
constitutional text were determined to place the action of public authorities?, integrating
a constitutional construction providing their functioning and the ways they cooperate.

This abridged paper focuses on the government’s role and jurisdiction empowered by
the Cambodian constitution. Does the executive branch of power have sufficient constitu-
tional resource to fulfill the tasks assigned to it? How does the fundamental law organize
government’s relations with the other constitutional powers to achieve its objectives? The
scope of regulatory power is one useful indicator amongst others to answer these ques-
tions and then will be considered.

The Cambodian Constitution, like many other modern constitutions®, does not define
the regulatory power. This may suggest that this power remains confined to the tradi-
tional role of law enforcement®. This void or this inaccuracy nevertheless enables also to
defend the idea that a self-regulatory power can exist or is authorized by the Cambodian
fundamental law. In many countries with a liberal and democratic constitutional system,
such power is indeed recognized for the government and its administration, including the
independent administrative authorities’. Such power would enable the Cambodian gov-
ernment to fully accomplish the missions that the Constitution assigns to it, especially if
the legislative branch of power does not follow the same objectives. For instance, it is in
fact conceivable that all parliamentarians do not necessarily consider the national recon-

2 MOUSAR Hisham, “Le cadre constitutionnel cambodgien”, Bibliotheque de I'Association Henri Capitant
des amis de la culture juridique frangaise, Lextenso éd., Paris, 2015, 10 p.

3 Constitutions of the United States of America, Canada, etc. The French Constitution, in contrast,
defines the area of law adopted by parliament and established an autonomous regulatory power,
that is to say, with legislative value.

4 The idea that the regulatory text is under the law was systematized by Hans Kelsen, see KELSEN
Hans, Reine Rechtslehre, 2™ edition, re-printing from the original edition in 1960, Vienna, Deuticke,
1976, 498 pages (translated in French under the title “Théorie pure du droit”, 2™ edition, translation:
EISENMANN Charles, Paris, Dalloz, 1962, 496 pages). This legal doctrine is still defended today, see
PAOUR Raphael, “The legal constraints of hierarchy of norms” Revus [Online], 21 | 2013, Online
since 10 December 2013, connection on 06 August 2014. URL: http://revus.revues.org/2755.

5 Article 72 of the 2011 Moroccan Constitution states that “/t/ be matters other than those which are the
domain of the law belong to the regulatory domain” (« [lles matiéres autres que celles qui sont du
domaine de la loi appartiennent au domaine réglementaire ») following the mechanism of Articles
34 and 37 of the French Constitution of 4 October 1958 setting up an independent regulatory power
for the executive branch. In the United States, “/t/ be President shall implement the laws. To do so he
bas regulatory power for enforcement. It is, however, considered that this power for law enforcement
also underlies implicitly autonomous regulatory power, inherent in its duty to “ensure that the laws be
Jaithfully executed.” (...) As it is bis responsibility to protect the Constitution and with it, the republican
JSorm of government, in accordance with the spirit of the text, the US President may go beyond the
letter of the Fundamental Charter”( « [lle président exécute les lois. Pour ce faire, il dispose donc
d’'un pouvoir réglementaire d’application. On considere toutefois que ce pouvoir d’exécution des
lois sous-tend également un pouvoir implicite, réglementaire autonome, inhérent a son devoir de
“s’assurer que les lois seront fidelement exécutées”. (...) Parce qu’il est de sa responsabilité de

protéger la Constitution et, avec elle, la forme républicaine de gouvernement, conformément a I'esprit
du texte, le président peut aller au-dela de la lettre de la Charte fondamentale ») (VALLET Elisabeth,
La Présidence des Etats-Unis, Presses de I'Université du Québec, p. 75) (VALLET Elizabeth, The US
Presidency, Presses de I'Université du Québec, p. 75).
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ciliation as a priority today, thirty-five years after the fall of the Khmer Rouge regime or
more than twenty years after the Paris Peace Agreements, while others may continue to
believe that it remains crucial to keep this in mind as a priority for the country, because
a lasting peace can only be built gradually and over several generations. A strict read-
ing of the Constitution makes the reader understand that the government has the right
to seek the means necessary to achieve the objectives assigned in Article 52, and it can
find with a self-regulatory power the means to not be prevented by parliament to fulfill
its constitutional duties.

This paper is an analytical study of the government’s role and powers with a presen-
tation of its constitutional missions set out in a post-conflict context (part D), its forming
process shaped by the parliamentarianism requirements (part ID), its procedure prescribed
by a liberal and democratic model (part IID, and its regal power as well as regulatory and
normative powers (part IV) as designed in the Constitution.

Il. The Constitutional Mission of the Government

The Constitution establishes the roles of the Royal Government of Cambodia in specific
provisions. In addition, there are other provisions that provide with more detail for the
government to ensure an effective implementation of its duties. Alongside the main mis-
sion of the Royal Government to strengthen and protect the national independence, the
sovereignty and the territorial integrity of the country®, the government is also required
to adopt a policy of national reconciliation in order to ensure and strengthen the national
unity, protect the good mores and custom’.

Furthermore and as usual, the maintenance of peace, security, stability and public or-
der as well as the preservation and protection of legality are also considered as its con-
stitutional roles®. Finally, the State” shall recognize and provide a priority to improving
the welfare and standard of living of citizens'.

6 See the Cambodian Constitution of 21 September 1993, art. 52.

7 Ibid.

8 Ibid.

9 It brings a question on the word “State” which was used in the last sentence of the article 52 of the
constitution. Whether it refers to only the Royal Government or all State institutions?

10 See the aforementioned constitution, art. 52. In order to develop and maintain good living conditions
and welfare of citizens, the Constitution provides several and broad duties for the State (as noted
above, it brings a question whether the word “State” refers to only the Royal Government or all State
institutions) to carry out. According to the Constitution, the State shall:

— provide opportunities and support to women especially for those living in rural areas in order to
ensure that they can receive medical care, obtain employment and send their children to school
(art., 40, par. 3);

— prevent children from any form of dangerous labor which can cause injury to their health, welfare
and education (art., 48, par. 2);

— maintain and promote economic development in all sectors (art., 61);
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In addition, its missions also can be specified in the official documents from the Royal
Government to clarify its strategy such as the “Rectangular Strategy — phase 3” (herein-
after called “Rectangular Strategy”) and its “Political Platform for the Fifth Legislation of
the National Assembly” (hereinafter called “Political Platform”) which are complied with
what have been stated in the Constitution.

Whereas these missions, except the one for national reconciliation, are usual in most
countries, some need to be contextualized.

1. Preservation and Defense of Independence, Sovereignty
and Territorial Integrity

As in most constitutions, there are no provisions in the Cambodian Constitution specify-
ing in detail how the government can defend independence, sovereignty and territorial
integrity. The Political Platform and Rectangular Strategy only provide that the government
shall ensure all kinds of reforms on armed forces in order to achieve high standards of
professionalism and efficient performance of their duties through material and capacity
building support*’.

The Political Platform recalls clearly the priority of the government to fulfill this mis-

sion, which relates to very deep rooted post-conflict crises and the nation’s geopolitical

location'?.

— develop the means of production, protect the price of products and seek marketplace for the products

of farmers and crafters (art., 62);

concentrate on the market for improving the living standard of citizens (art., 63);

prohibit the importation, manufacture and sale of illicit drugs, fake and expired goods that affect

the health and life of consumers as well as to enforce the punishment of perpetrators of such illegal

activities (art., 64);

— improve the welfare of all Khmer citizens through the promotion of physical education and sports
(art., 65);

— prevent diseases, provide medical treatment and establish infirmaries, public hospitals and maternity

clinics in rural areas, and provide free medical consultation and treatment to the poor people
(art., 72).
Given the scope of these ambitious objectives, the subsequent documents from the government
clarify its action. For instance, the Rectangular Strategy specifies that the Royal Government is
continuing to implement and update on the “Health Sector Strategic Plan” (2008-2015) in order to
ensure the equitable and sustainable development of the health sector (Royal Government of
Cambodia, Rectangular Strategy Phase III, 2013, p. 43). It also encourages the contribution of local
health services in an efficient way to the poor and the vulnerable including women and children
(Royal Government of Cambodia, Political Platform of the Royal Government of Cambodia for the
Third Legislation of National Assembly, 2013, p. 15-16).

11 The Royal Government of Cambodia, Political Platform of Royal Government of Cambodia for the
Third Legislation of National Assembly, 2013, p. 7.

12 From the speech of General de Gaulle, on 1 September 1966 in Phnom Penh: “On both sides, a
bistory with glories and pains, a perfect culture and arts, a fertile soil, vulnerable borders, surrounded
by foreign ambitions and above which the risk is constantly suspended’ (De part et d’autre, une
histoire chargée de gloires et de douleurs, une culture et un art exemplaires, terre féconde, aux
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2. National Reconciliation

The mission of the government to adopt a policy of national reconciliation is also a result
of the previous conflicts and political crisis which can be seen as having prevented the
development of the country for many years. The Khmer Rouge trials of the Extraordinary
Chambers in the Courts of Cambodia, the frequent political compromises and alliances
just after the elections organized by the United Nations Transitional Authority for Cambo-
dia between FUNCINPEC" and CPP, and currently between the CNRPY and CPP, and
the large-scale presence of civil society organizations in the country16 seem to confirm
that the government is concerned by national reconciliation.

3. Protection of Good Mores and Customs of the Nation

According to the Constitution, the Royal Government shall promote, preserve and develop
national culture’, Buddhist education and Pali schools'® as well as take into consider-
ation on all types of requests from citizens in relation to the right to participate actively
in the cultural life of the nation and provide a proper settlement on such requests'’. In
addition, the Political Platform of the government also states the necessity of promoting,
improving and protecting ancient temples, historical resorts, cultural legacy, language,
customs and traditions by strengthening the dissemination, implementation and enforce-
ment of laws protecting these values?.

The different ethnic minorities and various religions present on Cambodian territory
do not seem to be part of the national culture as defined by the Constitution, which
provides that the national language is Khmer?' and the religion of the State is Buddhism
(Theravada)**. However, the co-existence of these heterogeneous cultural elements needs

frontieres vulnérables, entourées d’ambitions étrangeres et au-dessus de laquelle le péril est sans
cesse suspendu») (DE GAULLE (Ch), Discours et messages, Paris, Plon, 1971, tome V, p. 74).

13 National United Front for an Independent, Neutral, Peaceful, and Cooperative Cambodia (Front uni
national pour un Cambodge indépendant, neutre, pacifique, et coopératif).

14 Cambodian People’s Party.

15 Cambodian National Rescue Party.

16 See footnote 42.

17 See the aforementioned Constitution, art. 69.

18 See the aforementioned Constitution, art. 68.

19 See the aforementioned Constitution, art. 35.

20 Royal Government of Cambodia, Political Platform of the Royal Government of Cambodia for the
Third Legislation of National Assembly, 2013, p. 17-18.

21 See the aforementioned Constitution, art. 5.

22 See the aforementioned Constitution, art. 43(3) and art. 52.
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to be addressed to comply with the right of belief provided in the Constitution and en-
sure public order as well as national reconciliation, which are also, for the latter, part of
the constitutional mission of the government®.

Considering that the culture, customs and traditions were devastated by the Khmer
Rouge revolution, this mission ensures that national reconciliation is addressed by re-
building Khmer cultural ground around strong and ancestral values of the Cambodian
monarchy, which crystallizes the religion and language of the Khmer population as it
has developed over centuries*!. It also ensures that the government pursues a policy of
openness and strong support towards other major religions of Cambodian citizens and
ethnic minorities living on the nation’s territory.

4. Defense of Legality

State institutions shall ensure that all their regulations and decisions are in compliance
with the provisions of the Constitution, otherwise they must be null and void® since the

rule of law is regarded as the fundamental principle of democracy and a condition for

the sustainability of the government and its institutions®. The remarkable decline in po-

litical violence and the increase in recourse to the courts for political disputes since 2005
proceeded as a result?’.

23 FISHER Rano, HENG Nida, Diaspora of Ethnic Minorities and Religious Composition in Modern
Cambodian Society, Parliamentary Institute of Cambodia, January 2015, 11 p. See also: CHEA Malika,
TOP Davy, Procedure of religious structures in Cambodia, Parliamentary Institute of Cambodia, July
2015, 6 p. (available only in Khmer). See also: Cambodian Constitution, art. 43(2), which provides
that although the State is obligated to provide a guarantee on the freedom of belief and religious
worship, it also has to ensure that the freedom does not affect or violate public order or security of
the country.

24 Khmer monarchs, since King Ang Duong, have gradually rebuilt the nation-state focusing on Buddhism.
The King “[Ang Duong] encouraged public education by forcing monks to multiply pagoda schools”
(“[Ang Duong] encouragea l'instruction publique en obligeant les bonzes 4 multiplier les écoles de
pagoda”); see: KHING Hoc Dy, “Ang Duong”, in SAKOU Samoth, Hommes et histoire du Cambodge,
p. 8 (last accessed 29 July 2015 from http://camdevel.free.fr/pages/HOMMES-HISTOIRE%20DU%20
CAMBODGE.pdf). The Buddhist Institute, created in 1930 under the reign of King Sisowath Monivong
to counter political influence from the Siamese, published the first Cambodian dictionary in 1938;
see: MIKAELIAN Grégory, “La langue et la littérature khmeres”, in  http://www.clio.fr/bibliotheque/
la_langue_et_la_litterature_khmeres.asp (last accessed 29 July 2015). Following this tentative approach
towards Khmer language normalization, King Norodom Sihanouk proceeded in the 1960s to fully
“khmerizen” national education, siding with proponents of cultural independence in Cambodia;
see: KHIN Sok, “La khmérisation de I'enseignement et I'indépendance culturelle au Cambodge”, in
Bulletin de I’Ecole frangaise d’Extréme-Orient, 1999, vol. 89, pp. 293-319.

25 See the aforementioned Constitution, art., 150.

26 The Political Platform of the Royal Government of Cambodia for the Third Legislation of the National
Assembly stated that, although all men are born free and equal, they have to respect the law in
order to maintain justice, harmony, national interest and social sustainability. See: Royal Government
of Cambodia, Political Platform of the Royal Government of Cambodia for the Third Legislation of
National Assembly, 2013, p. 3-4.

27 Cambodian Human Rights and Development Association (ADHOC), Human Right Reports since 2005.
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This is based on the principle of legality from which the government develops its
deconcentration and decentralization policy?®. This is also observed in government in-
volvement in the recent judicial system reform, with the expectation to address the con-
stitutional obligation for the courts to be independent, honest and trustworthy, when it
drafted and proposed three major laws on the Organization and Functioning of the Su-
preme Council of Magistracy, on the Organization of the Courts and on the Statutes of
Judges and Prosecutors, which were adopted by parliament®.

It should be noted that according to the Political Platform, reforms can only be achieved
through cooperation between the Parliament, Government, Constitutional Council, Su-
preme Council of Magistracy and the courts, which promotes functional cooperation
between the three constitutional bodies — instead of a strict separation of powers. This
requirement proceeds from the working procedures of the government, which will be
elaborated below?”.

5. Ensuring Public Order and Security

As usual, the government is in charge to ensure public order and national security. How-
ever, there is no clear definition of public order in the Constitution - as in many consti-
tutions. Nevertheless, in most developed countries with an independent judicial branch,
public order is defined and limited by the court.

For more than 20 years, taking advantage of the lack of precise legislation for non-gov-
ernmental organizations (NGOs)*!, a strong civil society with a large number of NGOs?
and significant funding from various international donors, has not facilitated the clarifi-
cation and limitation of the definition of public order.

As seen above, the Royal Government of Cambodia attempts to include its missions
in the Constitution and subsequent documents. However, while some objectives are very
ambitious, some can affect the achievement of others. The government’s action then re-
quires sufficient resources and a subtle use of its powers to achieve an acceptable bal-
ance in the implementation of all its assignments.

28 UNG Nary, TOP Davy, The Implementation and Oversight of the Budget at the Sub-national Level in
the Context of Decentralization and Deconcentration, Parliamentary Institute of Cambodia, February
2014, 13 p.

29 The royal decree NS/RKM/0714/015 promulgated on July 16, 2014 the law on the organization of the
courts; the royal decree NS/RKM/0714/016 promulgated on July 16, 2014 the law on the statutes of
judges and prosecutors; the royal decree NS/RKM/0714/017 promulgated on July 16, 2014 the law
on the organization and functioning of the supreme council of magistracy.

30 See infra Part IIL

31 A law on associations and non-governmental organizations has recently been adopted.

32 1591 local NGO, 508 international NGO (2099 NGO), census conducted by the Cooperation Committee
of Cambodia in 2015 (http://www.observatoire-volontariat.org/IMG/pdf/ETUDE_VOLONTARIAT _
CAMBODGE_2013_Synthese.pdf, last accessed 29 July 2015).
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Hisham MOUSAR
lll. The Process of Forming the Royal Government

The Cambodian Constitution vests executive power to the Royal Government of Cambo-
dia*. The appointment of government members is under the general provision stated in
article 119 of the Constitution.

The process of appointing members is a subtle mechanism which fulfils requirements
of parliamentarianism. These requirements lead the composition of the government to

reflect the majority of the members of the National Assembly, who adopt laws and vote
on a motion of censure*,

The reason why the Prime Minister is selected among the members of the National
Assembly from the party, which won the elections - to form the Royal Government and
choose members of the government among the members of the National Assembly — is

that the Royal Government is only collectively responsible on its overall policy to the

lower house®.

A historical reason can explain this exclusive responsibility of the National Assembly,
as after the general elections organized by the United Nations in 1993, Cambodia has
adopted a constitutional system with the National Assembly as the only parliamentary

33 Under previous constitutions, this was not necessarily the case. Executive power used to be carried
out by the President of the Republic following a liberal democracy with a republic system from 1972
to 1975 (Constitution of the Khmer Republic adopted in 1972, art. 23), while all powers belonged to
the people in accordance with the Constitution of the People’s Republic of Kampuchea from 1981
to 1989 (art. 2.) and the Constitution of the State of Cambodia from 1989 to 1993 (art. 2).

34 According to article 119 of the Constitution, the King shall select a high ranking personality among
the members of the National Assembly from the majority party to establish the Royal Government.
This shall be in accordance with the request from the President and with the agreement of both Vice-
Presidents of the National Assembly (the definition of “high ranking personality” is open to different
interpretations). For instance; article 138 of the 1993 Constitution defines a high ranking personality
to be eligible to become a member of the Constitutional Council if he/she “hold[s] high diplomas
in law, administration, diplomacy or economics and hals] extensive professional experience”, while
article 19 of the Law on Audit states: “The candidates for an appointment to be Auditor-General
and Deputy Auditor-General must be dignitaries who have: Cambodian nationality at birth; at least
forty (40) years of age; degree of higher education or equivalent degree accounting or economic or
finance or law or commerce with a proper certification; professional or working experience at least
ten years and no position in the governing body of any political party.”). The dignitary together with
his collaborators, who are members of the National Assembly or from political parties represented in
this chamber, can be assigned for certain positions within the Royal Government. This dignitary with
his collaborators has to ask for the trust from the National Assembly in order to establish the Royal
Government. Once the National Assembly has voted in confidence, the King issues the royal decree
for establishing the Council of Ministers (the aforementioned Constitution, art., 118-New states: “The
Council of Ministers is the Royal Government of the Kingdom of Cambodia”) and all members have
to take an oath before taking position. The organization and functioning of the Council of Ministers
is governed by the law dated July 20, 1994.

35 See the aforementioned Constitution, art., 121(1)-New. The law on organization and functioning
of the Council of Ministers dated July 20, 1994 also provides that the governement has the duty to
determine the policy of the nation (art. 1).
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chamber®. Therefore, the Constitution gave the National Assembly the competence to
pass the vote of confidence for forming the government as well as to dismiss any mem-

bers of the government as a whole by adopting a motion of censure (art. 90 new and 98
new of the Constitution)®’.

After the legislative elections in July 2013, His Majesty the King, Norodom Sihamoni,
appointed Samdech Hun Sen as Prime Minister of Cambodia for the fifth mandate®® in
order to form the new government on September 23, 2013 and the members of the fifth

and current Council of Ministers were sworn in on 24 September 2014%.

36 The creation of the Senate was just a way out of the political crisis in 1998 after the parliamentary

elections in the second legislature. The disagreement between the two main parties at that time,
namely the Cambodian People’s Party (CPP) and Funcinpec, and their issues of power sharing has
indeed been solved by the creation of the Senate. See the Cambodian Senate’s official website, the
History of the Senate, last accessed 10 September 2014 from: http://www.senate.gov.kh/home/index.
php?option=com_content&view=article&id=59&Itemid=175&lang=en
In most countries with a parliamentary system and bicameral parliament, only the lower house has
the prerogative to remove or cause the dissolution of the government. E.g.: in France (National
Assembly), in Germany (Bundestag) as well as in Australia (House of Representatives) or in the
United Kingdom (House of Commons).
However, as a government is formed by the group or party with majority support of the lower
house (the House of Commons in the UK and House of Representatives in Australia), and coalition
governments are rare in these countries (the UK’s current withstanding), it is exceedingly unlikely
that a party would first vote for a non-confidence vote, and then vote against itself, causing the head
of state (the Queen or her representative, the Governor General) to appoint a new government or
dissolve the chamber and call for an election. A new government can be appointed by the head of
state if it loses support of the majority. Over the last century, there have been two prominent examples
of actions from within the lower house leading to a government’s dissolution in either country. The
first being the end of the UK’s WWII unity government due to the Labour Party’s departure from
the ruling coalition, which denied the government its necessary house majority and led to elections.
The second being Australia’s 1975 Constitutional Crisis, when the Governor General dismissed Prime
Minister Whitlam on the controversial grounds that he lacked the support of an effective majority
of the parliament (p. 103 of Australia: The State of Democracy offers a very brief overview/citation
https://books.google.com.kh/books?id=F09pc74MINMC&pg=PA103&Ipg=PA103&dqg=australian+co
nstitutional+crisis+norman+abjorensen&source=bl&ots=jCM4GtSKl1&sig=rOsROEII 1 gp4CajDyKoDb-
2eStXU&hl=en&sa=X&ei=k0-iVObiKdPi8AW]SIGgBg&ved=0CDQQ6AEWBQ#v=onepage&qg=australian%20
constitutional%20crisis%20norman%20abjorensen&f=false; here is a more detailed source: http://
www.aph.gov.au/About_Parliament/Senate/Research_and_Education/platparl/c04).

37 Furthermore, in the same vein, the National Assembly also has exclusive rights to propose a question
to the government in order to: oversee government policies and invite any minister if there is a need
for clarifications to ensure the check and balance principle (art. 96 and 97 of the Constitution); file
charges against a member of government in a competent court when he or she commits a serious
crime (art. 126 of the Constitution); vote the state budget.

38 Royal Decree No 0913/902 on appointment of prime minister dated September 23, 2013, art. 1.

39 Royal Decree No 0913/902 on appointment of prime minister dated September 23, 2013, art. 2. The
forming of government within the mandate has become an interesting topic since the citizens urge to
see the result after the reshuffle of the composition, see: Cambodian Internet Newspaper, “The King
Appointed Mr. Hun Sen to Form a Royal Government of New Mandate”, Phnom Penh, September 23,
2013, last accessed on August 28, 2014 from: http://www.camnews.org/2013/09/23/%E1%9E%96%E
1%9F%92%E 1%9E%IA%E1%9F%87%E1%9E%98%E 1%9E%A0%E1%9IE%BO%E1%9E%80%E1%9F%92%
E1%9E%IF%E 1%9E%8F%E 1%9F%92%E 1%9E%9A%E 2%80%8B%E 2%80%8B%E 1%9E%85%E 1%9E%B6
%E1%9E%8F%E1%9F%8B%E1%9E%SF%E1%9E%BO%E 1%9F%806/. After the result of the election had
been released, the Prime Minister started to reshuffle the composition of the government through the
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The one year boycott of the National Assembly by the Cambodian National Rescue
Party (CNRP), which began on July 28, 2013, the date of the last legislative election, brings
a question on the right interpretation of article 119..

A first reading of the provision can lead to the conclusion that the establishment of
the government takes place after the result of the legislative election since the provision
states that the Prime Minister has to be selected among the members of National Assem-
bly from the elections winning party™’.

However, in case a motion of censure is voted to remove the whole government from
office according to article 98 of the Constitution, what is the due procedure for the new
government re-composition in such a situation? It seems that two scenarios are conceiv-
able: the first one is that the King dissolves the National Assembly in order to proceed
as provided for in article 119, but he will face the problem that he can only dissolve the
government upon request of the Prime Minister'! who will have already been removed
from office; the second option is that the monarch selects another high ranking person-
ality among the members of the National Assembly from the elections winning party to
(re)become Prime Minister. However, if the election had been held many years ago, ques-
tions would remain on how to proceed.

Lastly, professional activities in the trade or industrial sector and any position in the
public service sector are incompatible with the status as member of the Royal Govern-
ment to limit the possible pressure resulting from private interests*?. The functions as a
member of the government are also incompatible with the functions as a member of the

143

Constitutional Council®™. However, it is not prohibited for a minister to exercise, together

with his ministerial duties, a parliamentary mandate®, and this possibility does not af-
fect the unity of the government as well as its independence vis-a-vis the parliament. To
the contrary to what happened during the Third and Fourth French Republics, the Cam-
bodian government’s composition did not experience chronic instability®. In addition,

nomination of new ministers and the reshuffle of some secretaries of state. However, the reshuffling
still faces criticism, see: Cambodian Internet Newspaper, “New Mandate Council of Minister of
Mr. Hun Sen has a little Difference from the Previous Mandate”, Phnom Penh, September 25, 2013,
last accessed on August 28, 2014 from: http://www.camnews.org/2013/09/23/%E1%9E%96%E1%9F
%92%E1%9E%9A%E 1%9F%87%E1%9E%ISWE 1%IE%AO%E 1%IE%BO%E 1%9IE%S0%E 1%9F%92%E 1%
9EY%IFWE 1%9IE%SFAE 1%9F%92%E1%IE%9A%E2%80%8B%E 2%80%8B%E 1%9E%85%E 1%9E%B6%E
1%9E%SF%E1%9F%8B%E 1%9E%SF%E 1%9E%BO%E 1%9F %806/ .

40 See the aforementioned Constitution

41 See the aforementioned Constitution, art., 78.

42 See the aforementioned Constitution, art., 120-New.

43 See the aforementioned Constitution, art., 139-New

44 Article 79 of the Constitution clearly allows it, but it limits the exercise of the functions as Member of
Parliament, as members of the Royal Government “must have no position in the standing committee
and in the different commissions of the National Assembly”.

45 In contrast, the French Constitution prohibits ministers to exercise a parliamentary mandate. General de
Gaulle holds that the possibility of combining a parliamentary mandate and functions of government
did not provide sufficient unity for the government or independence vis-a-vis the parliament. Indeed,
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other incompatibilities provided by the Law on the Common Statute of Civil Servants do
not govern the members of government and it seems there is no law or regulation that
prescribes incompatibility of member of government besides the Constitution.

IV. The Organization of the Government
and its Procedure

1. Organization

The Royal Government of Cambodia is the cabinet in charge of the overall execution of
national policies and programs. It consists of both armed forces and civil administration.
In practice, the power of the government is very wide-spread as it consists of twenty
eight (28) line ministries. To ensure the efficiency of the executive branch’s work, power
is delegated to ministers and administrative bodies to relieve the government’s workload
as well as speed up its work?. In order to better deliver public services, a minister has
the power to issue any proclamation and circular to coordinate and enlighten the work
of its ministry®®,

The structure of the Cambodian government, which is also called the Council of Min-
isters, includes the Prime Minister, who is the head of the Royal Government, the twenty
eight (28) ministries, and one (1) Secretariat of State which are led by Deputy Prime Min-
isters, Senior Ministers, Ministers, and Secretaries of State’ who are appointed in accor-
dance with the Royal Decree on Appointment of Government by the King of Cambodia
dated September 24, 2013,

The government has a very large amount of human resources with two hundred thir-
ty-two (232) members of the Royal Government (including the Prime Minister): nine (9)
Deputy Prime Ministers; fifteen (15) Senior Ministers; thirty-one (31) ministers; and one
hundred seventy-eight (178) Secretaries of State.

By comparison, in France, there are thirty four (34) members of government (includ-
ing the Prime Minister): sixteen (16) ministers for sixteen (16) ministries and seventeen
(17) secretaries of state.

any minister was certain to find his/her parliamentary office on resignation from the Government,
which contributed to ministerial instability.

46 DPADM & DESA, “Kingdom of Cambodia: Public Administration Country profile”, 2004, 6.

47 “The Separation of Powers under the Cambodian Constitution”, accessed September 26, 2013,
http://cambodia.ahrchk.net/mainfile.php/19980314/61/.

48 Law on Organization and Functioning of the Council of Ministers, art. 29.

49 Royal Decree No 903 issued on September 24, 2013 on the Appointment of Government of the
Kingdom of Cambodia.

50 The 28 Ministries are led by 5 Deputy Prime Ministers, 4 Senior Ministers, and 18 Ministers. The
Secretariat of State is led by one Secretary of State.
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2. Procedure

As in most countries, Cambodia’s state is composed of at least three branches, the execu-
tive, the legislative and the judiciary. Since Cambodia adopts the form of a liberal pluralist
democratic regime with a system of check and balance of powers>?, these three branch-
es are designed, on the one hand, to be independent in exercising their constitutional
powers without any interference from other branches; on the other hand, the check and
balance process makes them cooperative as they must work together, although they are
organically strictly separated.

a.) Functions

As just mentioned, the rationale of the check and balance system commands that the
three branches are interconnected®. The courts have the power to rule on minor or ma-
jor indictable offences committed by government members>,

Nevertheless, the independence of the judiciary depends on the Supreme Council of
the Magistracy (SCM)* in which the Minister of Justice is a key member. While the Minis-
ter of Justice is one of the eleven (11) members of the SCM, he chooses another member
among the prosecutors. It should be recalled that the SCM proposes administrative mea-
sures and disciplinary actions against judges and prosecutors to the King®. It shall also
deliver its opinion on the promotion of grades and steps for all judges and prosecutors®’.
The Minister of Justice shall submit a draft of a royal decree for the appointment of mem-
bers of the SCM to the King®®. He shall organize the election of the SCM members™. The
Minister of Justice shall be the representative of the SCM in its relations with private or
public individual persons and has the responsibility to manage all administrative affairs

51 Cambodian Constitution, 1993, Art., 51-New.

52 Statistics from the Committee for Free and Fair Elections (COMFREL), “Cambodian Democracy,
Elections and Reform: 2009 Report”, 2010, 2, accessed September 09, 2013, http://www.comfrel.org/
images/others/1265785063Comfrel-Cambodia%20Democratic%20Reform%202009-En-Final. pdf.

53 CHANTEBOUT Bernard, Droit constitutionnel, Sirey, 2014, 656 p.

54 The Cambodian Constitution, 1993, art. 126-New.

55 The Cambodian Constitution, 1993, art., 132-New.

56 According to article 18 of the Law on the Organization and Functioning of the Supreme Council of
Magistracy dated July 16, 2014, the SCM decides and proposes to His Majesty the King the appointment,
transfer, suspension, lay-off status and removal from the roll as judge and, at the request of the
Minister of Justice, it proposes to His Majesty the King the appointment, transfer, suspension, lay-off
status and removal from the roll as prosecutor.

57 Abovementioned art. 18.

58 Abovementioned Law on the Organization and Functioning of the Supreme Council of Magistracy,
art. 4.

59 The modalities and procedures of the first election shall be determined by Prakas of the Minister of

Justice (article 28 of the abovementioned Law on the Organization and Functioning of the Supreme

Council of Magistracy).
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of the SCM with the staff of the general secretariat of the SCM®. The Secretary General
and Deputy Secretary General shall be appointed by a royal decree upon the request of
the Minister of Justice®. The Minister of Justice may be appointed as a royal representa-
tive to act as the Chair of the SCM®. Moreover, the Minister of Justice is responsible for

the preparation of the exam for selecting judges by determining the number of judges to

be selected® and the procedure of the exam®.

In the same vein, the interrelation between the Constitutional Council and the SCM
should also be noted since three (3) members of the Constitutional Council are appointed
by the SCM®.

All this indicates that the government and courts are interrelated®®.

Lastly, the interrelated functioning of the National Assembly and the government can be
observed through the oversight function exercised by the National Assembly over the
Royal Government by addressing policy questions®” or by inviting, through its commis-
sions, any ministers to give clarifications on issues related to its responsibility®®, as the
government is collectively responsible before the lower house (as mentioned above). On
the other hand, the Prime Minister can propose to dissolve the National Assembly® to
the King. As will be elaborated below”, the government has also a normative power and
contributes with the legislative to the law making process.

60 Abovementioned Law on the Organization and Functioning of the Supreme Council of Magistracy,
art. 13.

61 Abovementioned Law on the Organization and Functioning of the Supreme Council of Magistracy,
art. 8.

62 Abovementioned Law on the Organization and Functioning of the Supreme Council of Magistracy,
art. 7.

63 Law on the Status of Judges and Prosecutors dated July 16, 2014, art. 20.

64 Abovementioned law on the Status of Judges and Prosecutors, art. 22. According to article 21 of the
abovementioned Law, the organization and functioning of vocational training of the candidates are
determined by the Minister of Justice.

65 The Cambodian Constitution, 1993, art. 137-New.

66 There is also a co-relation in the law making process between the judiciary and the legislative. The
court, as the law interpreter (art. 129 new of the Constitution), has the power to uphold or overturn
the legislative act by referring it to the Constitutional Council for review (art. 141 new). From another
perspective, the Parliament can direct the judiciary through binding laws (art. 134 and 135 of the
Constitution) particularly with laws related to the role and function of the judiciary (article 134
new of the Constitution states that the SCM shall be created by an organic law which determines
its composition and attributions. The abovementioned Law on the Organization and Functioning of
the SCM, article 19, provides that all draft laws relating to the organization and functioning of the
judiciary require consultation with the SCM).

67 The Cambodian Constitution, 1993, art. 96.

68 Ibid., art. 97.

69 The Cambodian Constitution, 1993, art. 78.

70 See infra, Part IV.
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b.) Budget and Operation

One other aspect of interrelated functioning of the legislative and the executive branches
is their very strong relation in term of operation and budget for their institutions. For in-
stance and as mentioned above, the National Assembly has the power to vote a motion
of censure to dismiss a member of the Royal Government or even remove the whole
government from office”. This prerogative of the lower house has been reinforced by a
constitutional amendment in March 2006 which allows the motion of censure by abso-

lute majority instead of a two third (2/3) majority, making this process easier for parlia-

mentarians’?.

The members of the Royal Government continue in office as long as they enjoy the

confidence of the majority of members in the National Assembly. Furthermore, the na-

tional budget is adopted by the Parliament’?; the National Assembly as well as the Senate

shall have an autonomous budget for their functioning’™. However, the executive branch
collects taxes and carries out the national budget, while the government enforces the
law”>, which makes the legislative branch dependent on the proper implementation of
the executive branch.

The Parliament oversees the implementation of the national budget and approves the

t76

administrative account’”. However, such power is limited as amendments to the law by

the National Assembly are not admissible if it tends to reduce public income or increas-

es the burden on citizens to ensure the efficiency of state actions and avoid a default’””.

V. The Constitutional Power of the Government

The Royal Government of Cambodia has the monopoly of the regal power. Such preroga-
tives are the commandment and use of military and police forces as well as the admin-
istration to implement its action’®. The administration includes state institutions, among
which are powerful administrative authorities”.

71 Ibid., art., 98. “The National Assembly can dismiss a Member of the Royal Government or remove
the Royal Government from office by voting a motion of censure at the absolute majority of all its
Members.”

72 See: https://www.cambodiadaily.com/archives/50-plus-one-amendment-is-approved-52834/ (last
accessed 1 September 2015).

73 Ibid., art., 51. “and also proposes amendment on draft budget proposed by the government”.

74 The Cambodian Constitution, 1993, art. 81 and 105 new.

75 The Cambodian Constitution, 1993, art. 52. It is the responsibility of the government to collect
taxes adopted by the law as well as to implement monetary management and a financial system as
determined by the law (art. 57 of the Constitution).

76 The Cambodian Constitution, 1993, art. 90.

77 The Cambodian Constitution, 1993, art. 91.

78 Except those that are under the jurisdiction of the Legislature and the Judiciary (Law on Organization
and Functioning of the Council of Ministers, 1994, art. 1, par. 2 and art. 2).

79 Law on Organization and Functioning of the Council of Ministers, 1994, art., 1(1).
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The government classically, as a usual executive body, ensures the implementation of
laws and governs state affairs®®. Even if its jurisdiction is delimited by the competencies
of the legislative and the judiciary branch, the domain for state affairs however, remains
vast. Attempts to define the boundaries of this field of interventions could succeed through
the understanding of the actual regulatory power of the executive branch.

Lastly, as part of the inherent cooperation between the executive and legislative branch,
the government is allowed to propose draft laws for the lawmakers to adopt®’. In fact,
most of the laws adopted by the parliament are drafted by the executive branch, which
contributes considerably to increase the normative power of the government.

1. The Regal Power of the Government

According to the law, there are some specific powers, which are only held by the central
government as these powers shall not transfer to the sub-national administrations. They

include national defense, national security, monetary policy, post and telecommunica-

tion®?, foreign policy, fiscal policy, forestry® and other fields prescribed in laws®?,

80 Including the delivery of public services and maintaining public security. See also: HOK Siem, SAN
Sokprapey, New Competences of Subnational Level in Delivering Public Services, Parliamentary Institute
of Cambodia, June 2014, 48 p.

81 The Cambodian Constitution, 1993, art. 91.

82 In regard to the management and regulations in the postal and telecommunication sector, the Ministry
of Post and Telecommunication was created. See: Law No NS-RKT-0196/20 dated January 24, 1996
on the Establishment of the Ministry of Post and Telecommunication, art. 1. See also: Sub-decree
No 39 ANK/BK dated January 28, 2014 on the Organization and Functioning of the Ministry of Post
and Telecommunication, art. 4(1). See also: Sub-decree No 39 ANK/BK dated January 28, 2014 on
the Organization and Functioning of the Ministry of Post and Telecommunication, art. 4(2). There
are some specific roles and functions (aforementioned sub-decree, art. 5.) which the ministry has to
fulfill such as:

— play a role as the signatory and representative of the government in international cooperation on
the postal and telecommunication sector;

— organize, implement and inspect laws, national policies and regulations in relation to the postal and
telecommunication sector;

— conduct and prepare the policy for facilitation and encourage the competition - by providing postal
and telecommunication services - to use universal services;

— cooperate with other relevant ministries and institutions in order to lead and participate in the
organization and implementation of the Rectangular Strategy of government on international
cooperation.

83 The Forestry Administration has been created as a governmental authority, which is under the Ministry
of Agriculture, Forestry and Fishery. It is responsible for the management of forestry in compliance
with the forestry laws and policies: Law No RKM/0802/016 dated July 30, 2002 on Forestry, art. 6.
See also: Kram No NS/RKT/0196/13 dated January 24, 1996 on the Establishment of the Ministry of
Agriculture, Forestry and Fishery, Art. 1 & 2.

84 Law on the Administrative Management of Commune/Sangkat 2001, art. 45.

Chapter 9| 173



Hisham MOUSAR

In order to perform and manage national defense, the government delegated specif-
ic powers to the Ministry of Defense®. The Ministry is responsible for supervising and
managing national security® and the Royal Cambodian Armed Forces (RCAF), which are
responsible to ensure and protect public safety, State sovereignty and territorial integ-
rity®”. The three branches of the RCAF are the Royal Gendarmerie, the Royal Air Force
and the Royal Navy Forces™.

The mission to maintain order and country security as well as public order and the
safety for people are, as usual, delegated to the Ministry of Interior®. The Ministry man-
ages, supervises and monitors the national police and all levels of provincial administra-
tive authorities™.

Alongside the Ministry of Economy and Finance®!, it should be noted that the National
Bank of Cambodia (NBC)’?, the National Treasury” and the General Department of Taxa-
tion are involved in the management and the proper implementation of monetary policy.

85 Law No NS/RKT/0196/07 dated January 24, 1996 on the Establishment of the Ministry of Defense,
art. 1 & 2.

86 Law on the Management of Weapons, Explosives and Ammunition dated April 26, 2005, art. 9-11.

87 Law No CS/RKM/1197/005 dated November 16, 1997 on the General Statute of Military Personnel of
the Royal Cambodian Armed Forces, art. 1.

88 Law No CS/RKM/1197/005 dated November 16, 1997 on the General Statute of Military Personnel of
the Royal Cambodian Armed Forces, art. 3.

89 Law No NS/RKT/0196/08 dated January 24, 1996 on the Establishment of the Ministry of Interior,
art. 1.

90 Law No NS/RKT/0196/08 dated January 24, 1996 on the Establishment of the Ministry of Interior, art.
2. Furthermore, the Ministry is also responsible for registration, supplying, managing and controlling
of weapons, explosives and ammunition as well as issuance of authorization to the national police,
official and civilian population (Law on the Management of Weapons, Explosives and Ammunition
dated April 26, 2005, art. 9-11). The national police forces are also governed by the declaration no006
of the MOI on the discipline of the national police force. The main functions of the national police
include (ASEANPOL official website, Cambodian National Police, last accessed 4 September 2014
from: http://www.aseanapol.org/information/cambodia-national-police):

— to protect hostile activities that can damage internal harmony, national solidarity and peaceful existence
of neighboring countries;

— to maintain political stability, social security and public order by preventing the terrorist activities or
any activities that can lead to war and destruction from happening;

— to combat crime activities, drug abuse, human trafficking and other activities;

— to rescue victims and protect the people and their properties.

— the national police shall act in compliance with the laws and regulations through strict appliance of
the fairness and justice principles (Ministry of Interior, Declaration No 006 dated November 26, 1995
on the Discipline of the National Police Forces, art. 1).

91 Sub-decree No 04/ANK/BK dated June 20, 2000 of the Royal Government of Cambodia on the
Organization and Functioning of the Ministry of Economy and Finance, art. 2.

92 The National Bank of Cambodia’s official website, the History of NBC, last accessed 3 September 2014
from: http://www.nbc.org.kh/english/about_the_bank/history_of_nbc.php

93 The National Treasury has been established in 1990 and begun its operation in 1991. See the General
Department of National Treasury’s official website, last accessed 3 September 2014 from:
http://www.treasury.gov.kh/demo/index.php/en/2014-04-21-02-15-25/law-regulation/viewcategory/4-
law-regulation
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NBC’s role and function is mainly to determine monetary policy objectives in order
to comply with the government’s objectives: to organize, implement and oversee mon-
etary and exchange policies, to form and submit regular results, proposals and measures
of economic monetary analysis to the government, and to play its role as the only issuer
of the national currency”,

The National Treasury, as the cashier and public accountant of the government, also
plays an important role in the implementation of monetary policy. Recently, it has been
upgraded to the General Department of National Treasury by the government”. The Na-
tional Treasury has performed certain functions including the preparation of the budget
execution laws, participation in the orientation on currency policy and management of
funds and special accounts of the Treasury of the State”. Additionally, the National Trea-
sury prepares requests on the issuance of new monetary notes’’and submits these to the
government. It is the General Department of Taxation, which also operates under the
Ministry of Economy and Finance®®, that performs and improves programs for oversee-
ing tax documents, calculating and collecting taxes as well as forming a basis of taxation
for taxable persons, proposing and improving tax draft laws, regulations and policies, to
implementing disciplinary measures of the law on taxable persons, and foreseeing na-
tional and international cooperation on taxation.

These three administrative bodies constitute strong support to the Ministry of Econ-
omy and Finance. As they are part of the executive branch and contribute remarkably to
strengthen government’s powers, their kind will be further elaborated in section IV-4. below.

94 Law No NSIRKM/O-0196/20 dated January 26, 1996 as amended in 2006 on Organization and
Functioning of the National Bank of Cambodia, art. 7.

95 The General Department of National Treasury official’s website, last accessed 3 September 2014 from:
http://www.treasury.gov.kh/demo/index.php/en/2014-04-21-02-15-25/law-regulation/viewcategory/4-
law-regulation

96 Sub-decree No 04/ANK/BK dated June 20, 2000 of the Royal Government of Cambodia on the
Organization and Functioning of the Ministry of Economy and Finance, art. 10.

97 As an example the Sub-decree No ANK/BK 51 dated May 12, 2008 on the issuance of the new symbol
of 20000 Riel monetary note.

98 Sub-decree No 04/ANK/BK dated June 20, 2000 of the Royal Government of Cambodia on the
Organization and Functioning of the Ministry of Economy and Finance, art. 8. There are some line
departments which cooperate with the General Department of Taxation such as the Department of
Personnel Admin-Finance, Department of Law Litigation-Statistics, Department of Taxpayer Services
and Tax Arrears, Department of Controlling, Department of Information Technology, Department of
Large Taxpayers and Department of Enterprise Audit (The General Department of Taxation’s official
website, the Organization Structure, last accessed 28 July 2015 from: http://www.tax.gov.kh/files/
structureen.png and http://www.tax.gov.kh/en/aboutus.php). In addition, the Custom and Tax Office
also plays a role as a mechanism of the Ministry in order to manage and control the custom and tax
authorities regarding the exports and imports (Sub-decree No 04/ANK/BK dated June 20, 2000 of the
Royal Government of Cambodia on the Organization and Functioning of the Ministry of Economy
and Finance, art. 9).
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2. The Regulatory Power of the Government

a.) Presentation of Government Regulations

Definition of Government Regulations

Understanding what the material law means helps to understand how regulations created
by the executive branch impact on the legal framework. Regulations set by the govern-
ment are part of the material law — what the French call “droit” —, which can be defined
as legal norms, which are general and impersonal, within a formal law, a government
regulation or jurisprudence; this is the substantive definition. Unlike regulations, a formal
law — what the French call “/oi” — proceeds from the legislative authority and is also a
legal norm. In fact, the loi is more commonly known by this understanding as such; this
is the organic definition of the law (or the formal definition).

The regulatory act is then defined as an act of government authorities exercising their
normative power, containing general and impersonal rules (material law**° while the
individual administrative act, which is also set by the executive branch, does not contain
any legal norms in its material meaning and it is a unilateral administrative act — and not
a contractual one — concerning a person or a group of designated persons.

Attention should be drawn to the meaning of hybrid texts that the executive branch
can create. These texts are an individual act which is initially conceived for not includ-
ing any material law, but practice from the administration used to include general and
impersonal norms. The most famous example of a hybrid text in France is the circular
(“Sarach6r” in Khmern): it can be regulatory or non-regulatory. In 1954 the French State
Council (which is the Supreme Court reviewing administrative law), in its decision “Insti-
tution Notre-Dame du Kreisker”, raised awareness to the fundamental distinction between
interpretative circulars and regulatory circulars. A circular that only interprets, comments,
and explains how to implement an existing regulation cannot be challenged in court. But
a circular that in fact creates new rights or obligations, and thus changes the legal system,
can be challenged before court, because it contains material law.

Hierarchy of Norms (in Cambodia - and most Countries)

The failed pyramidal system

Hans Kelsen, a prominent Austrian philosopher, promoted the “normativism” theory, which
affirms that the legal framework is organized as a pyramid with a hierarchy of norms. This
school impacted severely on the prior, common understanding of the 19th century. The
French experimentation on what they call “rationalized parliamentarianism” challenged

99 Cambodian government regulations are royal decrees (Preah Reach Kret), sub-decrees (Anukret),
ministerial orders (Prakhas), orders by provincial governors (Deyka), orders by heads of municipalities
and districts, regulatory circulars (Sarachor) and decisions (Sechdey Samrach).
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the pyramidal system, and highlighted a distributive system organized by the Constitution
as the supreme source of material law. The founders of the French Constitution of 1958
carried out a rationalization of parliamentarianism to enable the government to effective-
ly exercise its powers and end the reign of several political parties, which did not allow
the government to work properly due to their high numbers — it was regularly crippled.

The idea that people are sovereign and State institutions exist only to serve them, is
part of the theory of popular sovereignty defended by Jean-Jacques Rousseau and Robespi-
erre against absolute monarchy. This theory has led to the idea that the legislative branch
is superior to the executive one as the former represents the direct result of the will of
the people, while the latter derives indirectly from them. The government’s responsibility
before the National Assembly was thus justified. According to this theory, the law passed
by the parliament takes on a central role in the legal system and the regulations made by
the government are considered to be subjects to this law.

French history has shown that the reign of the legislative power (during the Third and
Fourth Republic) could result in inaction of State institutions. This is precisely what the
Fifth Republic has attempted to combat by streamlining the effects of “absolute parlia-
mentarianism”. Article 3 of the French Constitution should be considered in the light of
these circumstances when it states that “the national sovereignty belongs to the people
who exercise it through their representatives”'?°. In fact, France adopted a mixed concept
between popular sovereignty and national sovereignty, which was developed by Sieyes
and is defined by the principle that the supreme organs of the State, established by the
Constitution, shall exercise their powers as they represent the nation.

Remarkably, the Cambodian Constitution adopts the same mixed sovereignty. Ac-
cording to article 51, “all powers shall belong to the citizens [however the] citizens shall
exercise their powers through the National Assembly, the Senate, the Royal Government
and the Jurisdictions™®. Thus, the Cambodian Constitution clearly expressed its choice
to detach the fundamental legal framework from the consequences of the implementa-
tion of the popular sovereignty concept.

Section IV-2b will discuss the question whether the Cambodian Constitution shares
power more equally between the legislative and executive branch of government and
whether it contributes to the understanding of real normative power of the Cambodian
government.

Example of the French distribution of normative power

The distribution of normative power is addressed by the French Constitution in article 34
and 37 which delineate a clear border of the normative competencies for the legislative
and executive branch. Article 34 provides an exhaustive list of areas such as civil rights,
nationality, determination of crimes, offences and penalties, electoral issues, taxes, es-

100 Unofficial translation; emphasis added
101 Unofficial translation; emphasis added
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tablishment of public institutions, and basic principles of the organization of national de-
fense, or which the parliament determines the rules and the government is responsible
for implementing them.

However, according to article 37, it is the government, which sets the rules for all oth-
er areas not mentioned in the list of article 34 and the parliament has no competencies
in these fields'’?. This particular power is also known as autonomous normative power
of the executive branch (in French: “pouvoir réglementaire autonome”). The regulations
enacted under this autonomous normative power may be amended by other regulations
from the executive branch only.

Section IV-2b will consider this question of distribution of normative power in the
Cambodian Constitution.

The hierarchy among various regulations

The distribution of power between ministries will determine how to resolve conflicts of
regulations'®®. If a ministry issues regulations containing a regulatory norm within the
jurisdiction of another ministry that conflicts with a norm taken by the latter, it is the
regulatory norm set by the competent ministry that prevails.

The organization of public entities also determines the supervisory authority and so
allows to resolve conflict of regulations when a regulation made by a subordinate author-
ity - that is under the supervision of a higher authority - is in conflict with regulations set
by its supervisory authority. Thus the norm adopted by the supervisory authority prevails.

However, this conflict resolution rule does not apply in cases of decentralized au-
thorities when they set regulations that are contrary to the deconcentrated supervisory
authority, as they benefit from autonomous powers characterized by decentralization.

102 The French constitutional court, in its decision “Avenir de I'école” (decision n° 2005-512 DC dated
21 Apiril, 2005), is engaged in the control of the legal nature of the provisions contained in the text
of a law, according to the definition determined by Art. 34 of the Constitution,. In this case, the
constitutional court proceeds with the requalification of a number of provisions of the law into
provisions with regulatory nature. See: http://www.conseil-constitutionnel.fr/conseil-constitutionnel/
francais/les-decisions/acces-par-date/decisions-depuis-1959/2005/2005-512-dc/decision-n-2005-512-
dc-du-21-avril-2005.965.html. For a complete synthesis of the jurisdictional treatment of the “quality
of law”, see the briefing note prepared by the Legal Service of the Senate: Sénat, note de synthése
du service juridique n°3, 2007-2008, October 1, 2007, available at the Senate’s website: www.senat.
fr/ej/ej03/ej03_mono.html # fnrefl.

103 See aforementioned Law on Organization and Functioning of the Council of Ministers dated July 20,
1994.
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b.) The Areas of the Royal Government to Set Rules

through Autonomous Regulations
The Cambodian Constitution confers negative competencies to the executive branch to
challenge the parliament in its law-making power if independence, sovereignty, territorial
integrity, and national unity are undermined'®. Nevertheless, the use of this constitutional

prerogative is not easy politically speaking, as strong criticism from the civil society and

the international community may result'®>,

Similarly to the French Constitution, article 90 of the Cambodian Constitution provides
a list of areas for which the norms need to be adopted by the parliament. However, it

is not exhaustive as the Constitution contains a number of other, more specific articles,

which determine other areas for the legislative branch to enact in'%.

104 Art. 52 and 92 of the Constitution.

105 The border issues are a continuous sensitive topic in political debates since the Sangkum Reast
Niyum regime and the definition of public order in Cambodia is not clearly defined and limited. The
last national election shows that the government used armed forces claiming that public order was
breached and national unity was threatened. This led to widespread criticism from the civil society
and international community.

106 These areas are as follows:

— the organization and functioning of the Crown Council (Art. 13 of the Constitution);

— the exercise of rights and liberties (Art. 31);

— the acquisition of Khmer nationality (Art. 33);

— provisions restricting the right to vote and the right to stand as candidates for the elections (Art. 34);

— the right to enjoy social security and other social benefits (Art. 36);

— the organization and functioning of trade unions (ibid.);

— the right to strike and to organize peaceful demonstrations (Art. 37);

— the law forbids any physical abuse against any individual (Art. 38);

— the law protects the life, honor and dignity of citizens (ibid.);

- the condition for prosecution, arrest, police custody or detention of any person (ibid.);

— persons of acts of coercion, physical punishment or any other treatment aggravating the penalty of
detainees or prisoners shall be punished according to the law (ibid.);

— search of residences, properties and body search (Art. 40);

— the regime of the media (Art. 41);

— the right to create associations and political parties (Art. 42);

— legal private ownership shall be protected by law (Art. 44);

— conditions of expropriation (ibid.);

— conditions of marriage (Art. 45);

- national defense obligations (Art. 49);

— the organization and functioning of the market economy system (Art. 56);

— only the law authorizes the collection of tax (Art. 57);

— the national budget (ibid.);

— the monetary management and financial system (ibid.);

— the administration, utilization and assignment of State properties (Art. 58);

— the conditions for selling products to the State or the appropriation, even temporarily, of properties
by the State (Art. 60);

— the organization in charge of preparing the elections, their modalities and functioning (Art. 76);

— the modalities of the organization and functioning of the appointment and the election of senators
as well as the determination of voters, electoral colleges and electoral constituencies (Art. 101);

— the important issues of the country, the Congress of the National Assembly and the Senate has to
resolve, as well as the organization and functioning of this Congress (Art. 117);
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Does this scattered list of areas, in where a law adopted by the parliament is required
by the Constitution, mean that the areas, which are not mentioned in the constitutional
text, can be addressed by an autonomous enactment from the executive branch or are
there common competencies for both the parliament and the government together? In
the latter case, is there a hierarchy between laws and regulations? The Constitution does
not provide any clarification on these points and the Constitutional Council has not yet
given any precisions.

Another practical question is whether the government can enact a regulatory text, in
case there has no law been adopted yet in a legislative branch authorized area. By way
of comparison, the French Supreme Court has decided that, in case the Constitution re-
quires a law adopted by parliament and there has no law been adopted yet, the govern-
ment will address the issue by enacting proper regulatory texts'®”.

Further decisions by the Constitutional Council or amendments to the Constitution
can determine whether the Royal Government has a positive competence to enact au-
tonomous regulations. In case constitutional clarification will deny such autonomous
regulatory power to the executive branch, it would be necessary to clarify the hierarchy
of norms between laws and regulations.

c¢.) The Limitations of the Autonomous Regulation Making Power

It should be noted that even if an autonomous regulatory power will be clearly recog-
nized in the future, the parliament will continue to oversee government activities, as it is
for both houses one of their core functions and as the Royal Government is collectively
responsible before the National Assembly for its general policy!%®. Thus, this autonomous
regulatory power needs to be implemented as an instrument for the government to carry
out its public policy objectives.

Another limitation can be the jurisdiction of the Constitutional Council over the regu-
latory texts set by the government in lieu of the parliament for the reserved domain of
the legislative branch, as the Constitutional Council has the power to interpret the law
which shall be adopted by the parliament according to the Constitution'®”,

— the organization and functioning of the Council of Ministers (according to article 118 of the Constitution,
the Council of Ministers is the Royal Government of the Kingdom of Cambodia) (Art. 127);

— the statutes of judges and public prosecutors and the judicial organization (Art. 135);

— the organization and functioning of the National Congress (Art. 149).

107 Paragraph 7 of the Preamble to the French Constitution of 27 October 1946 states that “the right to
strike is exercised under the terms of the law which regulates it (“Le droit de gréve s’exerce dans
le cadre des lois qui le réglementent”) but no law has been adopted yet. The Council of State, by
a decision dated July 7, 1950 and called “Dehaene”, has then declared that in the absence of an
applicable law, it is for the administration to regulate the right to strike.

108 Art. 121 of the Constitution.

109 Art. 136 of the Constitution.
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d.) Preponderance of Regulations
It should also be pointed out that it is the usual to have an ascendency of regulations
set by the government over the laws adopted by parliament!'®. According to the statis-
tics from the official Cambodian legal and regulatory database of the Ministry of Justice,
laws represent only 4.23% of the total number of the legal texts adopted by parliament
or set by government, compared to 65.82% for sub-decrees and ministerial decisions'!!.
These figures indicate that most legal texts in Cambodia are regulatory texts set by
the executive branch. Further studies are necessary to specify whether and how much
the regulatory texts implement the laws adopted by parliament related to the authorized
areas by the Constitution and whether they intervene with autonomous regulations.

3. The Power to Draft Laws

According to article 91 of the Constitution, the Prime Minister, the senators and the Na-

tional Assembly members can initiate laws. It allows the government to propose draft

laws for the parliament to adopt!!?,

Although there are no data available, which specify the proportion of the draft law
prepared by the government, it is remarkable that the government’s human resources and
administrations are much more than those of the parliament. As already mentioned above,

110 For example, in France, 2006, 9,720 laws had been adopted by parliament and 129,000 decrees had
been set by the government. In other words, the number of laws represents only 7.5% of the total
number of decrees in 2006. See: Council of State, Public Report 2000, “Legal certainty and complexity
of the law”, Studies and Reports No. 57, French Documentation, p. 273 (official reference in French:
Conseil d’Etat, Rapport public 2006, “Sécurité juridique et complexité du droit”, Etudes et documents
no 57, Documentation francaise, p. 273).

111 “Legicambodia” project implemented by the Henri Capitant Association of Friends of the civil law
tradition in Cambodia, Royal University of Law and Economics and the Ministry of Justice.

112 The drafting process for laws and legal instruments initiated by the government in Cambodia is set
out in the Guidelines of the Council of Ministers on procedures and rules of the composition of
draft laws and other legal instruments (adopted by the Council of Ministers of Cambodia during
the plenary session held on May 10, 2013). The drafting role is given to the legislation unit within
each ministry. These units receive technical information and expertise from relevant units within the
ministry to help them draft the legislation.

There are two phases in the drafting process. In the first phase, the legislation unit may consult with civil
society organizations and the private sector, including concerned public institutions at the provincial
level, depending on the necessity, nature and scope of involvement of the law or the legal instrument.
In the second phase further consultations on the draft may take place with concerned institutions
and stakeholders. After reviewing and modifying the draft as a result of the consultations, a draft of
the legislation, minutes of the consultation and a statement/justification (in Khmer: 1ed6§ighing) or
brief explanation/statement (in Khmer: ﬁmﬁqmimﬁﬁiigﬁ) regarding the changes are produced. This
includes all arguments, opinions, suggestions, etc. Finally, all documents, including a report, are sent
to the Council of Ministers with the signature of the head of the concerned institution for scrutiny.
These documents are:

— a.) A draft of the legislation and

— b.) A statement/justification (for the draft that needs to be passed by legislative power) or a brief
explanation/statement (for the draft that needs to be sent to the King for advice or to the Head of
State for approval).
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the current government consists of 232 members (Prime Minister, ministers and secretar-
ies of state) with 28 ministries, 9 deputy ministers, 15 senior ministers, 31 ministers, and
178 secretaries of state. While the National Assembly and the Senate have only 10 com-
missions each. This necessarily has an impact on the range of capacity for drafting laws.

4. The Normative Power of the Executive Branch Increased
Through Autonomous Regulatory Bodies

In addition to the inherent powers of the government given by the Constitution, the leg-
islative branch contributes to expanding it by creating administrative authorities such as
the Authority for the Protection and Management of Angkor and the Region of Siem Reap
(APSARA), Phnom Penh Water Supply Authority (PPSWA), the Security and Exchange
Commission of Cambodia (CSEC), the Anti-Corruption Unit (ACU), the Electricity Au-
thority of Cambodia (EAC), and the Cambodian National Petroleum Authority (CNPA)!3.

Some are just separate structures within an administration'®, and some have an in-
dustrial and commercial mission!>. Should some of these regulatory authorities be con-
sidered as independent or under the government?

a.) Brief Comparative Studies

What are these authorities?
In developed countries, they are part of the executive branch but not under the hierarchi-
cal authority of the government: they are not subject to instructions from the government
even though they are one major component. The independence is usually the result of
a fixed term and irrevocable mandate for the head of the regulatory authorities and the
members of the board. These authorities are a part of the executive branch but perform
legislative functions (in the material sense), sometimes with oversight from the legislative
branch; and they make decisions that would normally be judicial decisions. The indepen-
dent regulatory authorities’ actions are generally open to judicial review as if they were
part of the executive branch. They exercise authority mostly in the area of administrative
law but can also intervene in industrial and commercial sectors.

If they have regulatory power, they have some prerogatives such as prescribing general
and impersonal norms, adjudicating prerogatives and/or licensing and imposing sanctions.

113 Other such authorities are: the National Bank of Cambodia, the National Election Committee
(NEC), Cambodia National Tourism Authority, National AIDS Authority (NAA), National Information
Communications Technology Development Authority (NiDA), National Audit Authority (NAA), etc.

114 Such as CNPA.

115 Such as APSARA or Electricté du Cambodge.
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They are various and different. They can have multiple roles:

* monitoring markets through central banks with monetary policies and currency markets
or monitoring fair competition, financial markets and bank and insurance industries;

» regulating deregulated industries such as network industries, telecommunications,
railways, power and water;

* ensuring public safety such as, food safety and security, consumer protection, nuclear
safety, public health, pharmaceutical industry, pollution, national disasters;

* protecting democratic rights such as, elections, human rights, protection of privacy,
media, broadcasting, discrimination, advertising, access to administrative documents,
access to classified documents, tax and penalties.

Who can create these authorities?

The establishment of an independent regulatory body at the American federal level and
in European countries results from the legislative. But in most cases, lawmakers do so
upon request of governments.

Why do government and lawmakers create independent regulatory bodies?
The main reasons are as follows:

* independent regulatory authorities are supposed to keep political interference and elected
politicians at bay. They maintain continuity of action in spite of political uncertainty;

* they avoid conflict of interest when the state is the owner or one of the shareholders
of a deregulated activity;

* in some countries, they allow to circumvent the distrust towards state and justice;

* they are better equipped to deal with the complexity of certain regulatory and supervisory
tasks that require expertise not available as civil service.

All of that explains why there are so many independent regulatory bodies in the field of

democratic rights, safety regulations, etc. in order to escape politics, government and the

traditional jurisdictional system'1©,

116 Currently, 42 independent regulatory bodies exist in France, 500 in the UK and 200 in the US. The
last wave of independent regulatory bodies creation is the outcome of deregulation policies to ensure
credibility of regulations in a deregulated context (deregulation does not mean no regulation or less
regulation; deregulation is the regulatory framework that is deemed necessary in liberal democratic
countries to support privatization, liberalization, or opening up new markets to competition).
Independent regulatory authorities are one of the tools used to install “regulatory capitalism” with
regulated markets and without State intervention (in democratic countries, independent regulatory
bodies are created because people believe that policies are too important to be left to politics; this
belief is pervasive especially within E.U. institutions; the European Commission is an independent
regulatory body and the result of a technocratic process insulated by pressures from domestic
politicians). These authorities aim to increase the credibility of regulations.
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In many cases, governments accept the transfer of powers to independent regulatory
bodies because they do not have much choice. European Union (EU) countries have to
comply with EU regulations'’’. In developing countries, governments have to comply
with requirements of the World Bank, the International Monetary Fund (IMF) or interna-
tional donors. In Thailand, the IMF’s privatization strategy, that is specified in Thailand’s
letter of intent (1998), provides for the development of an “effective regulatory framework
Jfor the public utilities to be applicable to the private sector operators, especially in water,
power, and telecommunications, to promote competition and regulate monopolies”, and
“the establisbment of regulatory capacity for water and transport sectors”.

b.) The Autonomous Regulatory Authorities in Cambodia
As mentioned above, there are many administrative authorities in Cambodia. However,
according to experts, based on the three criteria below, they are not all independent:

* fixed term and irrevocable mandate;

* judicial review (or jurisdictional control);

* established practice of making independent decisions irrespective of holder of executive
power’s interest.

While the question of independence of these regulatory authorities remains, many of
them seem to be autonomous as they have their own budget. The establishment of some
major autonomous regulatory bodies in Cambodia is likely the result of the willingness
to distribute power and a tentative adaptation of international practices'®,

117 Gambling/betting, used to be a State or local government monopoly in many E.U. countries. France
resisted the opening-up to competition within the gambling industry for five years. Eventually, France
complied and has now “une Autorité de régulation des jeux en ligne” (an independent online gambling
regulatory authority), and the E.U. closed the infringement procedure against France for not opening
its gambling market. The same applies for the opening-up of the railway sector to the competition:
France has now: “une Autorité de regulation des activités ferroviaires” (the railways’ independent
regulatory authority).

118 For instance: The National Audit Authority (NAA) and the Anti-Corruption Unit (ACU).
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VI. Conclusion

After very deep-rooted conflicts endured by Cambodian people at the end of the last
century, the mission for the government to promote and preserve national reconciliation
upon the ancestral foundation of Khmer traditions and customs shall be fulfilled while
ensuring public order. The principle of legality is defended and used by the government
to implement its policies and reforms required by the modernization process of the coun-
try, as well as to resolve political threats to public order. It should then be noted that the
mission of the government to defend the legality does not necessary mean that it fulfills
the objective of achieving the rule of law, which requires an effective judicial review of
its activities by courts.

The constitutional power of the government is designed to be strong. It can challenge
the legislative branch of power'"” and has the potential to be a strong regulatory power. In
addition, this regulatory power can be strengthened with plenty of regulatory authorities.

Lastly, although the process of forming a government reflects the logic of a parliamen-
tary system and makes the government responsible before the lower house, the mecha-
nisms provided by the Constitution for establishing the government seem in need for

clarification in cases where the National Assembly challenges it'?°.

119 As mentioned in section III-2a, the Minister of Justice is a key member of the SCM which appoints
a third of the members of the Constitutional Council (article 137), and this supreme council has the
power to pronounce the nullity of any adoption by the National Assembly contrary to the administrative
management of the nation (article 92 of the Constitution).

120 The situation of a motion of censure, mentioned in part I, should not only be considered as case
study since the Cambodian National Assembly overthrew Prince Sihanouk in 1970; The Constitution
on May 6th, 1947 was not able to address this situation as the monarchical form of the State was not
allowed to be revised by the Constitution (article 115).
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CONSTITUTIONAL COUNCIL:
ELECTION, STRUCTURE, PROCEDURE,
AND COMPETENCIES

TAING Ratana *

ABSTRACT

The main objective of this chapter is to provide a basic understanding about the Con-
stitutional Council of the Kingdom of Cambodia. Besides providing insights into the le-
gal hierarchy, duties, procedures and achievements of the Constitutional Council, this
chapter will also provide examples concerning the procedures and competencies of the
Constitutional Council in order to explain the operation of this institution in more detail.

l. Introduction

The Kingdom of Cambodia has had six Constitutions in its history. The first Constitu-
tion came into effect in 1947 and established a constitutional monarchy in Cambodia.
The current Constitution was established in 1993 under the political conflict resolution
mechanism of the Paris Peace Agreement. The Constitutional Council was created by the
current Constitution.

Prior to the creation of the Constitutional Council, there were no clear examination
mechanisms to determine the constitutionality of legislation or government action in the
history of the Cambodian legal system. Article 119 of the 1947 Constitution stated that the

* Taing Ratana worked for the Constitutional Council for nearly 10 years. Since 2005 he has been
promoted to various positions: Legal Officer of the Bureau of Litigation (2005-2009), Deputy Chief of
Bureau of Legal Affairs (2009), and Chief of Bureau III (2009-2014). Currently, he is working for the
National Committee for Organizing National and International Festivals (NCONIF) in the position of
Under-Secretary General (Under-Secretary of State); Legal Advisor to the Theravada Buddhist Order
of the Kingdom of Cambodia (with Buddhist title Moha Buddha Jinarosa); and Professor of Law,
Pannasastra University of Cambodia (PUC). He holds several academic degrees: Executive Master of
Advanced Studies (MAS) in Development Studies from the Graduate Institute of International and
Development Studies (IHEID), Geneva, Switzerland; LL.B. and LL.M. from the Royal University of Law
and Economics (RULE), Phnom Penh; Bachelor of English Literature from the Build Bright University
(BBU); and a D.D.S. from University of Health Sciences (UHS), Phnom Penh. He is also an alumnus
of the International Visitor Leadership Program (IVLP), US State Department, and Intellectual Property
Rights for Least Developed Countries (LDCs), WIPO-Sida.

Chapter 10 | 191



TAING Ratana

authority to interpret constitutional texts in the last resort belonged to the National As-
sembly.! However, the Article was concerned with constitutional interpretation, but did
not provide a method to examine the constitutionality of laws.

The Constitution of the Khmer Republic of 1972 established an examination mechanism
for constitutionality through the process of the Constitutional Court.? The last paragraph
of Article 95 of this Constitution provided that a law declared unconstitutional by the
court may not be promulgated or enforced. However, the court never functioned during
the Khmer Republic prior to Cambodia’s government being seized by the Khmer Rouge
on 17th of April 1975. A communist-based political system replaced the Khmer Republic
through the creation of Democratic Kampuchea by the Khmer Rouge. The Constitution
of Democratic Kampuchea was imposed in 1976. However, there were not any provisions
regarding a process of constitutional review in this Constitution and the human rights of
the Cambodian people were not protected under this Constitution. Instead, they faced
the suffering of genocide.

After the collapse of the Democratic Kampuchea regime in 1979, the People’s Republic
of Cambodia was created with a new Constitution that granted the authority to interpret
the law to the State Council. In the course of the political evolution in Cambodia during
that time, the People’s Republic of Cambodia was transformed into the State of Cambo-
dia. Hence, another new Constitution was issued in 1989. The Permanent Committee of
the National Assembly of the State of Cambodia was invested with the power to inter-
pret the laws. However, mechanisms for constitutional interpretation and examining the
constitutionality of laws were not contained in the 1989 Constitution.

The current Constitution of Cambodia is one of the best results of the long peace ne-
gotiations that ended roughly two decades of conflict in Cambodia. Therefore, it is con-
sidered as a “Legal Expression of the Common Will” of the Cambodian people. The Con-
stitution restored the constitutional monarchy and democracy in Cambodia. Interestingly,
it established, for the first time in Cambodian history, a Constitutional Council, which has
the competency to rule on constitutional issues and other related electoral issues. This
Council has become a crucial organ in today’s Cambodian legal and political system.

1 Raoul M. Jennar, the Cambodian Constitutions (1953-1993), White Lotus.

2 The Constitutional Court of the Khmer Republic was created under the provisions of Articles 93-96
of Chapter VIII of the 1972 Constitution. The court was to be composed of six members whose
term of office was to be six years. One half of the court was to be replaced every three years. The
members of the court were to be chosen from among distinguished Khmer individuals known for
their wide knowledge of judicial, economic or administrative matters or for their experience in the
affairs of state.
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Il. The Constitutional Council at a Glance

The Constitutional Council is a supreme, neutral, and independent institution created by
the 1993 Cambodian Constitution. However, the Council had its first meeting on 15" of
June 1998 in the Red Building® of Chamcar Mon State Palace. Therefore, the Constitu-
tional Council considers the 15" of June 1998 as its date of creation. A representation of
Brahma, a major deity in Hinduism, in Bayon style, was used as the coat of arms of the
Constitutional Council. It is not a coincidence that this deity was selected as the Council’s
symbol. Brahma is the Hindu deity of creation and symbolizes wisdom and power. Hin-
duism, of course, is intimately involved with Cambodia’s long history of art and culture,
including its legal concepts.

1. Composition

The Constitutional Council consists of one President’ and eight members. The President
is elected by the nine members of the Council by absolute majority vote. The President
of the Council has the equal rank and prerogatives as the President of the National As-
sembly. Members of the Council have the equal rank and prerogatives to those of the
Vice-President of the National Assembly. The normal term of the members of the Council
is nine years. Every three years, three members of the Council are replaced. In order to
ensure the staggered terms where one-third of members are replaced every three years,

3 It is now served as the Hall of the Senate.
4 The President of the Constitutional Council is elected every three years after the replacement of one-
third of the members. The President is appointed by Royal Decree and is eligible for re-appointment.
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during the first mandate in 1998, one-third of the members were appointed and elected
for terms of three, six and nine years respectively. This exceptional method was used in
order to maintain the continuity of the Council. Three members of the Council are ap-
pointed by His Majesty the King, while the National Assembly and the Supreme Council
of Magistracy elect three members each. Before taking office, all appointed and elected
members of the Council must take an oath.’

The members elected by the National Assembly and by the Supreme Council of Mag-
istracy are not always chosen among the members of the National Assembly or the ranks
of judges. Every three years, these two institutions make an announcement to the public
regarding the election of a new member of the Constitutional Council. Any qualified can-
didate may apply for this position and the National Assembly and the Supreme Council
of Magistracy process the election of that member.

2. Qualification of Members

According to provisions in the Constitution and relevant laws, the members of the Con-
stitutional Council are to be selected from among “the high personalities”, must be of
Khmer nationality by birth, at least 45 years old, a graduate of a higher education pro-
gram in the field of law, administration, diplomacy, or economics as well as have at least
15 years of professional experience in at least one of those fields.® There is a small issue
of concern regarding the qualifications for members of the Constitutional Council. There
is no definition for the term “high personalities”. It is not known what “high personal-
ity” means in particular, but given the other qualifications, it seems that “respected and
knowledgeable” persons are in view here.

3. Incompatibility

During their term on the Constitutional Council, the members of the Constitutional Coun-
cil may not simultaneously hold other governmental positions or non-governmental po-
sitions that may result in a conflict of interest, such as: senator, member of the National
Assembly, member of the Royal Government, President or Vice-President of a political
party, President or Vice-President of a trade union or a judge. The members of the Con-
stitutional Council must also refrain from other work or profession during their mandates,
with the exception of academic roles, such as professor or lecturer or as a guest speaker
invited by academic institutions.

5 Normally, the oath will be taken in the Mobaprasat Deveavinichbay, the Throne Hall of the Royal
Palace.
6 Article 3 (new), Law on the Organization and Functioning of the Constitutional Council.
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4. Immunity, Revocation, and Retirement Pension

Immunity: The members of the Constitutional Council may not be held responsible for
civil or penal sanctions during the fulfillment of their functions during their mandate.
They enjoy immunity during their whole term as Council member.

Resignation and Revocation: Members of the Constitutional Council may, at any time, re-
sign from their position by submitting a written letter of resignation to the President of
the Council. Members of the Council may be dismissed from their positions for the fol-
lowing reasons: () incompatibility with the position; (iD failure to take the oath before
assuming office; (iid) three absences without permission; (iv) becoming mentally or physi-
cally incapable; or (v) being prosecuted for a misdemeanor or felony. The vote for a res-
ignation or dismissal of a member of the Council must be a two-thirds vote. In case of
a resignation or dismissal of a member of the Council, a new member will be appointed
or elected for replacement within 30 days.

Retirement Pension: Retired members of the Constitutional Council are entitled to a monthly
retirement pension consistent with the conditions and calculation method of the retire-
ment pension provided to retired members of the National Assembly.

5. Types of Council Decisions

There are two types of decisions issued by the Constitutional Council:

(1 Notification (Sech Kdey Choun Dammneung): This is essentially a refusal to hear a case
or a pronouncement on a proposed constitutional amendment. It is issued in response
to any case that the Council considers as not within its jurisdiction. This type of decision
is usually issued during election periods when the Council decides not to hold a public
hearing in a particular case.

(i) Judgment (Sech Kdey Samrach): This is the decision of the Council issued for cases
within the Council’s jurisdiction. In such cases the Council will conduct a plenary session
to consider the interpretation of constitutional provisions and examine the constitutional-
ity of a particular law or a public hearing for electoral litigation matters.

The process of issuing a judgment is obviously a longer and more complicated pro-
cess than that used in issuing a notification. The Council must be very careful in pro-
cessing both types of decisions. The Council normally bases either type of decision on
relevant laws because the refusal to hear and issue a judgment in particular cases opens
the Council to criticism by the parties to the cases. The one who petitions to the Council
is obviously seeking a judgment rather than a notification because a judgment from the
Council has legal value and is legally enforceable. Indeed, judgments of the Council are
constitutional jurisprudence, which may provide guidance for future cases.
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lll. The Legal Hierarchy of the Constitutional Council

The legal hierarchy of the Constitutional Council is quite often discussed among stu-
dents and researchers. Most of them assume that the Constitutional Council should be
a part of the judicial branch and be placed over the Supreme Court, or be another part
of the legislative branch. In fact, the Council is established by Chapter XII (new) and
the judiciary is established by Chapter XI (new) of the Constitution. None of the provi-
sions in either chapter address the hierarchical position of the Constitutional Council
within the judiciary. Therefore, we can conclude that the Council is not a part of the
judicial power. The Constitutional Council is concerned with constitutional matters,
but not with cases concerning administrative, civil, or criminal issues. Therefore, the
Constitutional Council is the sole government body that is not included within the
legislative, executive or judicial power, as described in the Constitution. However, the
Council plays a very important role as a regulating body by maintaining the regular
functions of the three branches of government.

IV. The Duties of the Constitutional Council

According to Article 136 (new) of the Constitution and Chapter 2 of the Law on the Or-
ganization and Functioning of the Constitutional Council, the Council has three main
duties:

1. Duty to Notify His Majesty the King on Proposals
to Amend the Constitution

Article 143 new (former Article 124) of the Constitution provides that the King should
consult the Constitutional Council on all proposals to amend the Constitution. The initia-
tive to revise or to amend the Constitution is the prerogative of the King, the Prime Min-
ister and the President of the National Assembly upon the proposal of an amendment by
one-fourth of the members of the National Assembly.” According to this provision, only
the King is able to consult directly and officially with the Constitutional Council on any
proposals to revise and amend the Constitution. The Prime Minister and the President of
the National Assembly can do so only by means of a request to the King. The Council
is required to notify the King regarding whether or not the revision/amendment of the
Constitution may be made and, if so, the King will then inform the Prime Minister or the
President of the National Assembly.

7 Article 151 new (former Article 132) of the Constitution.
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(Source: Constitutional Council Booklet)

For instance, on 8" of August 2014 the King wrote a letter seeking consultation with the
Constitutional Council regarding the proposal to revise and amend Article 76 and other
Articles of Chapter 15 (new) and Chapter 16 (new) of the Constitution. This proposal
was a result of and mirrored the political agreement® between the Cambodian People’s
Party (CPP) and the Cambodian National Recue Party (CNRP) on 22nd July 2014, which
ended a nearly one-year political deadlock. The main points of this agreement were: to
establish The National Election Committee (NEC) as a constitutional body (Article 2), to
reschedule the date for the next election (Article 3), to create a 10th Commission (com-
mittee) in the National Assembly (Article 4), to reconsider the composition of a leading
committee in the Senate (Article 5) and to reform and to strengthen other independent
institutions of the state.

The King’s letter was sent after a request from the President of the National Assem-
bly, Samdach Heng Samrin, through a letter to the King on 7" of August 2014. Samdach
Heng Samrin wrote in his letter:

“I, on behalf of the President of the National Assembly, received a proposed amendment
of the Constitution from 85 Members of the National Assembly aiming at amending Ar-
ticle 76 and other Articles of Chapter 15 (new) to Chapter 16 (new) of the Constitution.
This proposed amendment of the Constitution was made in conformity with Article 151
new (former Article 132) of the Constitution. And according to Article 143 new (former

8 This agreement was made in the main hall of Chamcar Mon State Palace, the Senate.
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Article 124) of the Constitution, I would like to forward this proposed amendment of
the Constitution from those singed-representatives to His Majesty for bighly consulting
the Constitutional Council [...J.”

After considering this request for an amendment, the Constitutional Council found in
Notification No. 058/04/2014 CC that:

“[..] the proposed amendment of Article 76 and other Articles of Chapter 15 (new) to
Chapter 16 (new) of the Constitution of the Kingdom of Cambodia was made in con-
sistency with the context of social development, the principle of the liberal multi-party
democracy, rule of law, facilitating the election arrangement organ in fulfilling its
Jfunctions with independence and neutrality, guaranteeing the election to be free and
Jjust; hence the creation of a new chapter on the competent organ for arranging the
election is crucial.”

According to Article 152 new (former Article 133), which states, “[tlbe revision or the
amendment of the Constitution is prohibited when the nation is in a state of emergency,
as provided in the Article 86” and Article 153 new (former Article 134), which states, “/t/
be revision or the amendment of the Constitution cannot be done, if affecting the liberal
multi-party democracy system and the constitutional monarchy regime” the Constitutional
Council made a conclusion notifying His Majesty the King:

“[-..] the proposed amendment of Article 76 and other Articles of Chapter 15 (new) to
Chapter 16 (new) of the Constitution of the Kingdom of Cambodia was found not to
be effecting the liberal multi-party democracy system and the constitutional monarchy
regime [...]. Thus, the Constitutional Council found that this proposed amendment [...]
can be done [...].”

Notice that Article 152 new (former Article 133) and Article 153 new (former Article 134)
are the main basic principles that the Council uses to rule on proposals to revise or amend
the Constitution. We can conclude from this that there are three circumstances, in which
revision or amendment of the Constitution is absolutely prohibited:

() Cambodia is declared to be in a state of emergency

(i) Effects on the liberal multi-party democracy system or

(iii) Effects on the regime of constitutional monarchy
Since the 1993 Cambodian Constitution entered into force, the Constitution has been
amended seven times and one Additional Constitutional Law has been passed in order
to regulate the political deadlocks and facilitate the administration of the country. The
first amendment to the Constitution was made in 1994, while the last one took place in
2014.
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Special Case Study Related to Preliminary Session Opening Ceremony of the Third Leg-
islature of the National Assembly in 2003 (Cuse relating to the question of the august
presence of His Majesty the King in the preliminary session of the National Assembly)

This case falls within the duty of the Constitutional Council to notify the King regarding
proposals to amend the Constitution, as provided in Article 143 new (former Article 124)
of the Constitution. In addition to proposals to revise or amend the Constitution, the King
consults, in special cases, the Constitutional Council regarding questions about his royal
person and how it relates to the Constitution. A notable case was a question related to
the presence of His Majesty the King in the opening ceremony to the preliminary session
of the third legislature of the National Assembly.

This case was not concerned with a proposal to amend the Constitution or a proposal
to interpret the Constitution made by the King, but it seemed to be a constitutional ques-
tion related to Article 82 (new) of the Constitution. The first paragraph of the Article states:

“The preliminary session of the National Assembly shall open sixty days at the latest
after the election, upon the convening from the King.”

a.) Background

After the NEC announced the official result of the national election of the third legisla-
ture of the National Assembly (2003-2008), FUNCINPEC and the Sam Rainsy Party (SRP)
refused to acknowledge the results of the election and pleaded for new elections.

H.E. Sam Rainsy, President of the SRP, wrote a letter on 15" of September 2003 to His
Majesty, King Norodom Sihanouk. His letter criticized the NEC and the Constitutional
Council regarding their decisions in the electoral litigation ruling during the election and
informed His Majesty the King that his party would not attend the preliminary session of
the National Assembly that would be held in late September 2003.

On the same day, His Majesty the King sent a royal letter to H.E. Sam Rainsy stating
that he will not preside over the preliminary session of the National Assembly if the SRP
decides not to attend the session. On 16" September 2003, a day later, His Majesty the
King sent a royal letter declaring publicly to the people of Cambodia that:

“[..] I would like to clearly declare to my nation that in case there will be one or two
political parties among the three winning parties, which sovereign citizen voted for in
the election on July 27, 2003, which will not come to the National Assembly; hence I,
King Norodom Sihanouk, will also not go to the National Assembly [...].”

(Royal Letter sent on 16" September 2003)
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After this royal declaration, Samdach Hun Sen, on 17" of September 2003 at six o’clock
in the evening, went to the Royal Palace and humbly informed His Majesty the King that
the Royal Cambodian Armed Forces (RCAF), national police, government officials at all
levels and most of the Cambodian people humbly request that His Majesty the King pre-
side over the opening ceremony for the preliminary session of the third legislature of the
National Assembly on 27" of September 2003. This event was seen as putting political
pressure on His Majesty the King.

b.) Conflict of Interpretation Regarding Article 82 (New)
By that time, there were two different opinions regarding the interpretation of the provi-
sions of paragraph 1 of Article 82 (new) of the Constitution as described above, which
led to a political deadlock. FUNCINPEC and SRP interpreted the provision “It shall be the
rights (optional) of His Majesty the King in presiding over the preliminary session of the Na-
tional Assembly” to mean that the King’s presence was not mandatory at the preliminary
session of the National Assembly. However, the CPP claimed that the provisions should
be interpreted as mandating the King’s presence: “It shall be the obligation (compulsory)
of His Majesty the King in presiding over this event”. The conflict of interpretations regard-
ing the terms “should” or “shall” for His Majesty the King’s presence at the opening cer-
emony presented an obstacle for the new National Assembly session after the election.
Avoiding criticism from the parties in conflict, His Majesty the King sent a royal letter
on 17" September 2003 to the Constitutional Council informing them of the circumstances
and requesting their assistance in this matter:

“T'his afternoon at 18:00 o’clock, Samdach Hun Sen, bead of the royal government of
Cambodia came to see me. During this occasion, Samdach, bead of the royal govern-
ment told me that the Royal Cambodian Armed Forces (RCAF), national police, gouv-
ernment officials of all levels, and most of Cambodian people would like to ask me to
preside over the session of the third legislature of the National Assembly on September
27, 2003. I would like to ask all Your Excellencies, the members of the Constitutional
Council, please notify me with a short note replying to my concerned question: I, the
King Norodom Sibanouk, shall come to open the National Assembly of third legislature
or shall I not?”

(Royal Letter sent on 17" September 2003)
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c.) First Notification of the Council to The King
On 18™ September 2003 at 9:00 am, the Constitutional Council called a meeting of the
Council in order to review and discuss the King’s letter in the White Building of Chamcar
Mon State Palace, under the chairmanship of H.E. Bin Chhin, the President of the Coun-
cil, along with another six members:” H.E. Chan Sok, H.E. Say Bory, H.E. Son Soubert,
H.E. Yang Sem, H.E. Prak Sok, and H.E. Top Sam.

The decision from the discussion regarding the King’s question was made in form of
a Notification on 18" September 2003, which notified His Majesty the King as follows:

“[...] The august presence of Your Majesty in the preliminary session is very crucial for
the whole nation and for this institution. Normally, Your Majesty always offers such
great honour to this institution by going to preside over the preliminary session of the
National Assembly. As result, we all hbumbly notify that Your Majesty shall go o open the
National Assembly of this third legislature [...].”

(Notification No. 19 of 2003.CC on 18" September 2003)

After having seen this Notification from the Council, His Majesty the King, on 19" Sep-
tember 2003, sent another royal letter publicly informing the whole nation as follows:

“[...] The problem occurred for the National Assembly of this third legislature is very
much complicated, hence I would like to decide that I the King will not go to open the
National Assembly of this legislature. I would like to delegate to Samdach Chea Sim,
the President of the Senate, to represent me in opening the session at the National As-
sembly [...].”

(Royal Letter sent on 19" September 2003)

Having heard the public declaration from His Majesty the King, Samdach Krompreah
Norodom Ranariddh sent a four-page letter to His Majesty the King on 20" September
2003, highlighting the following key points:

(i.) The King should reject the Notification of 18th September 2003 from the Constitu-
tional Council.'

(ii.) Convening the opening of the National Assembly is the rights of His Majesty the King.

(iii.) Concern that Samdach Chea Sim will represent his Majesty the King on that occa-

sion because if one takes notice of the role of Samdach Chea Sim and the Consti-

tutional Council’s Notification, they are in conflict because the Notification as well

as the Constitution itself only mention the august presence of His Majesty the King.

9 The other two members: Samdach Chao Sen Cosal Chhum and H.E. Tho Pengleat were absent as
they were out of the country at the time.
10 He stressed that the answer of the Council was not related to the constitutionality of His Majesty the
King’s proposal.
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(iv.) Having a quorum for opening the National Assembly may be an issue if the mem-
bers of the SRP do not attend based on paragraph 1 of Article 76, which requires
the National Assembly to be comprised of at least 120 members.

This consultation created an unclear and uncomfortable situation for His Majesty the King.
Therefore, His Majesty the King sent a second royal letter on 20" September 2003, with
Samdach Krompreah Norodom Ranariddh’s letter attached, to the Constitutional Council
and asked again for a detailed opinion by the Council regarding these issues.

d.) Second Notification of the Council to The King

The Constitutional Council, after a second discussion, notified His Majesty the King by
asserting that the Council has no jurisdiction to interpret the political views found in
Samdach Krompreab’s letter. However, the Council stated that it would humbly give its
point of view on the legal context as follows:

(i) The Jurisdiction of the Constitutional Council
The interpretation of the Constitution and of the laws shall be the absolute jurisdiction

1.1 The Notification of the Constitutional Council on 18"

of the Constitutional Counci
September 2003 was made within the legal bounds of its jurisdiction.

According to the jurisprudence of the Council since 1998, only dignitaries noted in
Article 141 (new) are qualified to request the Council to interpret the Constitution and
laws, His Majesty the King being the first of those dignitaries. When he was President
of the National Assembly, Samdach Krompreah Norodom Ranariddh, has also asked
the Council to interpret the Constitution and laws in addition to the proposal to ex-

amine the constitutionality of a law.

(i) Article 82 (new) of the Constitution
In its response to His Majesty the King, the Constitutional Council used Article 82
(new) of the Constitution as the basis for clarifying the issue concerning whether the
King should convene the opening session or not. Regarding the issue concerning the
royal presence, the Council stated that it did not mean by its Notification that: “Your
Magesty the King must go to open the National Assembly of this third legislature.” In-
stead, the Council maintained in its second reply that:

“Your Majesty the King suggested the Constitutional Council for a short response to the

Jollowing question: I, the King Norodom Sibanouk, shall come to open the National
Assembly of third legislature or shall I not?’, so the Council humbly responded with a

11 Article 136 (new) and Article 142 (new) of the Constitution; and Article 1, Article 15, Article 23 of
the Law on the Organization and Functioning of the Constitutional Council.
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short answer as required, by using the term stated in the royal letter of Your Majesty
shall go’, and avoiding to use the term ‘must go’, which can be in form of ‘force’ for
Your Majesty.”

(iii) Number of Representatives for the Preliminary Session

Regarding the question of the number of members of the National Assembly required
for the preliminary session, the Constitutional Council clearly stated that the require-
ment of at least 120 members of the National Assembly is only a condition required
for preparation of each election in order to establish the National Assembly of each
legislature. After the official results are announced by the NEC, the requirement that
the National Assembly must consist of at least 120 members was then already met.
However, there are other procedures that the National Assembly needs to follow under
the Constitution and its own Rules of Procedure. The Council also stated that Article
82 (new) of the Constitution, which is part of this procedure, does not determine the
quorum for each preliminary session of the National Assembly. In addition, Article
5 of the Rules of Procedure of the National Assembly also does not determine the
quorum for this session, and only notes the number of members required after the
opening of National Assembly.

The Council clarified additional details in its Notification concerning:

(D) The Place for Preliminary Sessions: Only in exigent circumstances that prevent the
National Assembly from meeting in its regular building will meetings be held else-
where. In the absence of exigent circumstances, any purported National Assembly
meeting held at another place will be considered null (Article 85 of the Constitution).
(i) The Oath: According to the provisions of Annex 5 of the Constitution, the Oath
shall be taken in front of the King, the Supreme Patriarch of Buddhism and of the
Deva of Swedachhatr (God of the White Umbrella).

(iii) The Royal Representative: The King has the full right to assign a representative.
This principle is inviolable.

The circumstances noted above presented an obstacle for the proceeding of the pre-
liminary session of the National Assembly. However, the preliminary session was orga-
nized as planned on 17" November 2003 under the presidency of Samdach Chea Sim,
who was the King’s representative for the preliminary session. There was one more
small wrinkle after someone informed His Majesty the King on the day of the opening
ceremony for the preliminary session that the other two political parties, FUNCINPEC
and SRP would attend the session after all. Upon hearing this, His Majesty the King
planned to attend the session. While travelling to the National Assembly, the King
was informed that both parties remained absent and, therefore, the King returned to
the Palace. As a result, the name of the King was immediately replaced by Samdach
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Chea Sim’s name on the backdrop in the session hall of the National Assembly build-
ing. Therefore, the preliminary session of the National Assembly was held only for
the members from the CPP.

This event produced constitutional jurisprudence for the preliminary session of the
National Assembly, which can be conducted:

() Without the august presence of His Majesty the King, but with the presence of the
King’s representative.

(i) Without all members from the winning political parties, which have seats in the
National Assembly, but with members only from one party.

The provisions in the Council’s Notification regarding this issue became the constitutional
jurisprudence, which can be applied to similar cases for future legislatures. For instance,
in the case of the political deadlock in 2013 with the fifth legislature of the National As-
sembly, all members of the CNRP decided not to attend the preliminary session. How-
ever, the preliminary session of the fifth legislature was successfully conducted under the
august presidency of His Majesty the King with only CPP members present.

2. The Duty to Guarantee Respect for the Constitution

This duty is based on paragraph 1 of Article 136 (new) of the Constitution and Chapter 2
of the Law on the Organization and Functioning of the Constitutional Council. In order
to guarantee the respect for the Constitution, the Constitutional Council has two crucial
mandates:
(i.) To interpret the Constitution and laws adopted by the National Assembly and re-
viewed by the Senate.
(ii.) To examine the constitutionality of a law.

a.) The Interpretation of the Constitution and Law

Why is interpretation necessary? Why do the dignitaries and lawmakers sometimes re-
quest interpretation of a particular constitutional or legal provision? Should we under-
stand such questions as lack of knowledge of the legislature? Is the interpretation of the
Constitutional Council without flaws? Such questions are often raised. Ambiguity in the
provision of a particular law or of a conflict of ideas regarding an interpretation is the
basic reason that interpretation is sometimes necessary. Every person has his or her own
understanding of texts or ideas. That is why different interpretations of the same text or
idea occur frequently.

Requesting the Constitutional Council to interpret a particular provision does not mean
that dignitaries, including lawmakers, do not understand the meaning of the provisions
submitted for interpretation. Rather, interpretation is necessary because there is a debate
regarding the meaning, which can lead to a conflict of opinions. However, even though
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those dignitaries may have the right to interpret provisions in the Constitution as well
as the law, they do not have the jurisdiction to do so in the Cambodian constitutional
framework. Only the Constitutional Council has the jurisdiction to interpret the Constitu-
tion and law within that framework. The interpretation of the Council in a particular case
may not satisfy all concerned parties, but in the Cambodian constitutional framework,
the Council’s interpretation is considered “final and without recourse”. In other words,
there must be an arbiter to decide on the meaning of a constitutional or legal provision
in order to overcome conflicts of opinion and to ensure the proper execution of the Con-
stitution and law. Under the Constitution, this role is given to the Constitutional Council.

The duty of the Council in interpreting the Constitution and law is enshrined in in
Article 136 (new) of the Constitution and Article 15 (new) of the Law on the Organization
and Functioning of the Constitutional Council. However, the question remains: Who is
authorized to ask the Council to interpret the Constitution or law? Neither the Constitution
nor the Law on the Organization and Functioning of the Constitutional Council includes
an article that clearly states who is entitled to request interpretation by the Council. The
provisions of paragraph 2 of Article 18 (new) of the Law on the Organization and Func-
tioning of the Constitutional Council states that the people have the right to raise questions
regarding the constitutionality of any law or request an interpretation of any law'? to the
Constitutional Council through the President of the National Assembly, members of the
National Assembly, the President of the Senate or senators. Article 15 (new) establishes
that the Constitutional Council interprets the Constitution as well as the constitutionality
of laws within the Cambodian constitutional framework.

12 This provision concerns only the interpretation of the law but does not mention the interpretation of
the Constitution. Therefore, it is not clear whether or not a citizen can make a request for interpreting
the Constitution through the noted dignitaries.
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(Source: Constitutional Council Booklet)

It will be helpful for our understanding to observe the actual practice of the Council on
the issue of interpretation. For instance, Case N0.169/007/2009 of 16" December 2009,
submitted by the President of the National Assembly, who requested that the Constitu-
tional Council interpret Articles 4 and 43 of the Constitution. The Chief of the Bureau of
Legal Affairs notified the President of the Council that:

“[...] According to Article 136 (new), Article 141 (new) of the Constitution; Article 15 (new),
and Article 18 (new) of the Law on the Organization and the Functioning of the Con-

stitutional Council: this request can be examined by the Constitutional Council [...].“1

Besides the aforementioned case, there are other cases concerning the interpretation of
the Constitution and of laws, which were submitted by (i) the President of the Senate
(Case No. 35/007/2000; 18" October 2000) concerning the interpretation of Article 112
(new) of the Constitution, (ii) the Prime Minister (Case No. 164/002/2009; 19" February

13 Case No. 169/007/2009, letter of notification sent on December 16, 2009 to the President of the
Council by the Chief of the Bureau of Legal Affairs.
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2009) concerning the interpretation of Articles 17 and 18 of the Law on the Election of
Capital City, Provincial, Municipal, District, and Khan Council, and (iii) one-tenth of the
members of the National Assembly (Case No. 4/9; 6 April 1999) concerning the inter-
pretation of Article 33 of the Constitution. Thus far, there have been no proposals to in-
terpret the Constitution and laws submitted to the Constitutional Council by the King or
by one-fourth of the senators.

Therefore, the dignitaries, who are authorized to ask the Council to examine the con-
stitutionality of laws, are also authorized to request the Council to interpret the Constitu-
tion and the law. These cases are the jurisprudence of the Council, which are dependent
on the authorized dignitaries for initiation.

Citizen parties to legal proceedings may also raise questions regarding the constitu-
tionality of laws or decisions of state institutions, such as: Royal Decrees, Sub-Decrees,
Proclamations (Prakas) and other administrative decisions. Lower courts submit these
complaints to the Supreme Court. If the Supreme Court finds the complaint valid, it for-
wards the complaint to the Constitutional Council. Questions regarding the constitution-
ality of a law or regulation raised at trial are called an interlocutory question. When valid
interlocutory questions are raised the court in charge of the trial should suspend the
case until the constitutional question(s) can be resolved by the Constitutional Council.
This way, the Constitutional Council determines the constitutionality of a particular law
directly for the people.

b.) Examining the Constitutionality of a Law

All laws and decisions of the state (regulations) in Cambodia must be consistent with the
Constitution according to Article 150 (new) of the Constitution. Consistency with the Con-
stitution means that laws and regulations should not contain conflicts with the principles
of the Constitution. It does not mean that laws and regulations must copy the provisions
of the Constitution. Consistency with the Constitution is a crucial means of guaranteeing
respect for the Constitution as required by Article 136 (new). The Constitutional Council
is the sole body with jurisdiction to determine the constitutionality of laws or regulations.
Therefore, all questions concerning the constitutionality of a law or regulation must be
submitted to the Council.

Under the Constitution, the Constitutional Council cannot examine any matter on its own
initiative. The Constitutional Council can examine the constitutionality of laws before
their promulgation (a priori) or after their promulgation (a posteriori).

14 Constitutional Council Booklet.
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Who is authorized to request an a priori examination of a law or regulation?

According to the provisions of Article 140 (new) of the Constitution, the King, the Prime
Minister, the President of the National Assembly, one-tenth of the National Assembly
members, the President of the Senate or one-fourth of the senators, may send the laws
adopted by the National Assembly to the Constitutional Council for examination prior
to promulgation.

The Rules of Procedure of the National Assembly’®, the Rules of Procedure of the
Senate'® and all organic laws'” must be submitted to the Constitutional Council for ex-
amination before their promulgation. The Constitutional Council, upon receiving laws
or rules of procedure, must determine within 30 days whether such laws or rules are in
conformity with the Constitution.

Who is authorized to request an a posteriori examination of a law or regulation?

According to the provisions of Article 141 (new) of the Constitution, the King, the President
of the Senate, the President of the National Assembly, the Prime Minister, one-fourth of the
senators, one-tenth of the National Assembly members or the courts can request that the
Council examines the constitutionality of a law after its promulgation. Any citizen has the
right to raise the issue of constitutionality of laws through the National Assembly mem-
bers, the President of the National Assembly, the senators or the President of the Senate.

3. The Duty to Hear and Rule on Electoral Litigation Matters

This duty is stated in chapter 3 of the Law on the Organization and Functioning of the
Constitutional Council. The Constitutional Council has the authority to hear and rule on
litigation matters related to the election of the members of the National Assembly and
the election of the senators.'®

a.) Types of Complaints for Electoral Litigation

There are three types of complaints used in electoral litigation matters, which the Consti-
tutional Council can rule on if any party to the case does not accept the decision of the
NEC and of the Ministry of Interior (MoD in a particular election:

() The Constitutional Council hears and rules on complaints by a political party re-
garding the refusal of the Mol to register that party. This type of complaint must be made
within five days of the rejection of the registration application and the Constitutional
Council must make a decision within 30 days, or eight days in case of emergency.

15 It must be submitted to the Constitutional Council by the President of the National Assembly.
16 It must be submitted to the Constitutional Council by the President of the Senate.

17 Tt must be submitted to the Constitutional Council by the President of the National Assembly.
18 Article 136 (new) of the Constitution
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(iD) During the elections of the members of the National Assembly and of the Senate,

the Constitutional Council hears and rules on direct complaints from any political party

within 72 hours after the proclamation of the provisional results of the elections or on

appellate complaints from political parties contesting the decisions of the NEC.

(iii) The Constitutional Council has the duty to rule on litigation matters related to elec-

tions of members of the National Assembly and senators, on complaints concerning the

initial electoral rolls at the time of the elector’s registration and on complaints occurring

during the election campaigns. In these cases, the Constitutional Council acts as a court.

CONSTITUTIONAL COUNCIL

A A A
5 days 5 days 72 hours
(or 72 hours)
s : N
Concerned Concerned
Political Persons of
Parties Political
Parties
30 days From 10 to
_ J
(urgse;at ycsz;ses i 7y 10 iiays 20 dgays
v o @ v ® v
MINISTRY NATIONAL Individual
OF INTERIOR ELECTION or/and
COMMITTEE Political Parties

® Complaints of political parties whose registrations are rejected by the Mol.

@) Appeal contesting the decision of the National Election Committee.

® Direct complaints to the Constitutional Council contesting the provisional results
of the elections proclaimed by the National Election Committee..

(Source: Constitutional Council Booklet)
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b.) The Submission of Complaints
All concerned parties who wish to file complaints to the Constitutional Council must go
to the Department of Legal Affairs and Litigation located in the White Building of Cham-
car Mon State Palace. The complaints must contain several important details required by
law, including:

(i.) The name of individual or of the political party filing the complaint;

(ii.) The legal status of the plaintiff;
(iii.) The name of the party against which the complaint is being filed;

(iv.) The name of the individual or political party declared to be the winner in the elec-

tion; and
(v.) Other supporting documents and evidence.

c.) The Complaint Process

After receiving a complaint, the Chief of the Bureau of Legal Affairs and Litigation shall
notify the President of the Council through the Director of the Department and the Sec-
retary General. The President of the Council shall appoint one of the Council’s members
to be the Rapporteur for the case. The Rapporteur has the duty to draft a report for the
Council. If the Council finds that a particular complaint is not within its jurisdiction, the
Council will notify the concerned party by means of a Notification, stating the reasons for
its decision. In such a case, there will be no hearing. If a complaint is within its jurisdic-
tion, the Council will process this case under its interpretation authority or examine the
constitutionality of a law. In such cases, a public hearing will be conducted. Under either
type of these cases the Council acts as a Jurisdictional Council (Krom Breuksa Chumnum
Chumras) and will process the case the same way a court would.

Pre-Trial Process
The Rapporteur, with assistance from expert officials, will collect relevant evidence for
the case. The investigation may also be conducted by a group of expert officials under
the supervision of the Rapporteur. These officials have the authority to investigate the
site of the conflict in order to collect all relevant data and information. This process must
be completed within the timeframe determined by law. The Rapporteur may also require
the parties to the case or other concerned persons to appear for an inquiry. In practice,
separate inquiry sessions are held for the plaintiff and defendant. Inquiry sessions are
chaired by the Rapporteur and also involve two other members of the Council assisted
by at least two expert officials. Minutes are taken at these hearings and the plaintiff and
defendant are required to provide a thumbprint certifying that the minutes are correct.
After his or her investigation is complete, the Rapporteur will draft a report and sub-
mit it to a group session, which is composed of three members, prior to submitting the
case to the preliminary trial of the Council. The preliminary trial is the Council’s internal
discussion of the Rapporteur’s report.
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Trial Process

The trial process at the Council is held as a public hearing. The Council announces this
hearing to the public beforehand and provides the exact date and time for the hearing.
The plaintiff and the defendant (usually the NEC) receive summons noting the time, date
and place of the hearing. Other concerned persons or evidence, such as witnesses and
supporting documents may be brought to this hearing. Internal regulations for the par-
ties and for the audience are announced prior to the hearing. Telephones, guns as well
as other weapons are prohibited.

Preliminary Hearing Procedures: When the Secretary General of the Council, who serves as
Chair of the Secretary Council, which assists with the administration of such hearings,
announces “The Jurisdictional Council” all attendants in the hearing hall are required to
stand to show their respect. Then, the nine members of the Council take their seats. The
President of the Council then asks the attendants to be seated and verifies the presence
of a quorum of the members and the Secretary Council.

Initiating the Hearing: The President of the Council will review relevant legal provisions,
including the Constitution, the Law on the Organization and Functioning of the Constitu-
tional Council, its amendments and the Law on Elections of the Members of the National
Assembly and its amendments. It will further state the case number and the names of
the parties to the case.

The President will then ask the Chair of the Secretary Council whether the plaintiff
and defendant are present. If the Chair of the Secretary Council informs him or her that
either the plaintiff or defendant is absent, the President will ask whether the parties re-
ceived their summonses. If the Chair of the Secretary Council confirms the presence of
the plaintiff and defendant, the President of the Council will declare the lawful composi-
tion of the Jurisdictional Council and the Secretary Council.

The President of the Council will then order the plaintiff to stand before the Council
to answer following preliminary questions:

(i.) What is your name?

(ii.) What is your date of birth?

(iii.) What is your nationality?

(iv.) What is your vocation?

(v.) What is your place of residence?

(vi.) What is your father’s name? Is he alive?
(vii.) What is your mother’s name? Is she alive?
Such questions will also be addressed to the defendant (NEC). The President of the Coun-
cil will then order both parties to return to their seats.
Mode of Inquiry: The President of the Council again orders the plaintiff to stand before the
Council and asks him or her the following question: “Was the complaint submitted by
you on [date]?” If the response is “yes” the President then orders the Secretary General to
read the complaint. After the reading, the President will ask the plaintiff whether he or
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she has anything to add to the complaint. At this time, the President may raise additional
questions regarding the complaint and may provide an opportunity for other members
to ask questions. At the end of this session, the President asks the Chair of the Secretary
Council whether or not the plaintiff has any witnesses to call at the hearing. If the plain-
tiff would like to call witnesses, the President asks if the witnesses have already taken the
oath to testify. If they have taken the oath, the President orders the witnesses to provide
testimony. This process is then repeated for the defendant (NEC).

Post-Inquiry Procedure: After finishing the inquiry session, the Council returns to its cham-
bers to make their decision in secret. In chambers, the Council’s members discuss the
case. The youngest member of the Council is appointed as Secretary as the Secretary
Council is not allowed to participate in this session.

Announcement of the Decision: After the meeting, the Jurisdictional Council returns to the
hearing hall, which the Chair of the Secretary Council marks by ringing a bell three
times. The President then orders both parties to stand before the Council and orders all
attendants to stand up. The President reads the entire decision of the Council aloud. The
hearing is brought to an end by the strike of a gavel and the declaration “Close the Hear-
ing” made by the President.

Post-Trial Process
The decision of the Constitutional Council in these cases is final and binding. There is
no opportunity for appeal. Decisions are sent to the King, the President of the Senate,
the President of the National Assembly, the Prime Minister as well as the President of the
Supreme Court. Moreover, they are published in the Royal Gazette.”
After receiving a Decision:

(i.) The President of the Senate will inform all members of the Senate;

(ii.) The President of the National Assembly will inform all members of the National As-

sembly;

(iii.) The Prime Minister will inform all members of the Royal Government; and

(iv.) The President of the Supreme Court will inform the relevant courts.
Anyone who does not respect a decision of the Constitutional Council or interrupts the
operation of the Constitutional Council may be imprisoned from one month to up to one
year and will be fined from 100,000 Riel to up to 600,000 Riel.*°

19 Article 34 (new), Law on the Amendment of Law on the Organization and Functioning of the
Constitutional Council.

20 Article 36, Law on the Amendment of Law on the Organization and Functioning of the Constitutional
Council.
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4, Duty to Nullify Certain Laws and Regulations

Besides the aforementioned crucial roles, the Constitutional Council has the power to
nullify any law or regulation, which is not consistent with the national benefit. Article
92 of the Constitution provides that any law passed by the National Assembly, which
is contrary to the principles of safeguarding the independence, the sovereignty and the
territorial integrity of the Kingdom of Cambodia and affects the political unity or the ad-
ministrative management of the nation shall be annulled. The Constitutional Council is
the sole body competent to nullify laws and regulations in such cases.

V. The Procedure of the Constitutional Council

1. Quorum

According to Article 14 (new) of the Law on the Organization and Functioning of the Con-
stitutional Council, a session of the Council is not valid unless there are five members in
attendance. These five members, which constitute a forum, must be present when con-
vened by the President of the Council or the eldest member in attendance if the President
is absent. The convening and chairing of the preliminary session of the Constitutional
Council is then performed by the eldest member present, who has already taken the oath.

2. Rules Of Procedure

The Constitutional Council created its Rules of Procedure as required by Article 12 (new)
of the Law on the Organization and Functioning of the Constitutional Council. The Rules
of Procedure of the Council were signed on 26th June 1998 by the first President of the
Council, H.E. Mr. Chan Sok. These rules contain 32 articles organized into ten chapters.

3. The Sessions Of The Constitutional Council

Once a case is brought before the Constitutional Council, it must pass through three main
sessions, namely the group session, the preliminary session and the plenary session. The
reason for requiring separate meetings at each stage are to provide confidence in the
process of the Council’s decision-making and to provide checks and balances within the
process, which is crucial to ensure the neutrality and impartiality of the Council.
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a.) The Group Session

The Council’s members are divided into three groups. One group consists of three mem-
bers. The three members of each group are appointed by different institutions, one each
by the King, the National Assembly and the Supreme Council of Magistracy. As noted
above, a member within a group is appointed as the Rapporteur for a case and has the
duty to draft a report for the Council regarding the case. The Rapporteur convenes a group
session of three members in order to discuss the draft report. The other two members
besides the Rapporteur have the prerogative to share their points of view regarding the
facts and legal rationale of the case. This session is usually accompanied by a secretary,
who is tasked with taking minutes and providing other assistance as needed. The report
is the foundation for the Council’s decision-making. After discussing the draft report, a
draft decision will be prepared for the preliminary session, which is scheduled by the
President of the Council.

b.) The Preliminary Session

This session is convened by the President of the Council and all members are invited to
the session. A representative of the Secretary Council also attends this session. The pur-
pose of this session is to provide all members of the Council with the opportunity to take
part in the discussion regarding the draft report of a particular group and to frame the
draft of the decision. This session involves debate and exchange of viewpoints, but does
not adopt a decision. The results of this session are crucial for the final decision-making
process of the Council in the plenary session.

c.) The Plenary Session

The plenary session is the last step. This session is held in public as stipulated by law. All
members of the Council are invited to this session, which is scheduled by the President.
The draft decision is discussed during this session and the members of the Council will
adopt a decision by majority vote. Normally, this session is attended by a representative
of the Secretary Council, which is chaired by the Secretary General or Under-Secretary
General. For cases concerning the election of members of the National Assembly or the
Senate, this session will be conducted as a public hearing and all members of the Coun-
cil will sit as the Hearing Council.
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VI. The Achievements of the Constitutional Council

The Constitutional Council, from 1998 to the present, has fulfilled its functions in accor-
dance with the Constitution, Law on the Organization and Functioning of the Constitu-
tional Council and other relevant legal provisions. After more than 15 years in existence,
the Constitutional Council has achieved the following:

1. Notifications to the King: 12

2. Electoral litigation matters: 91

3. Interpretations of the Constitution and laws: 21

4. Examining the constitutionality of laws: 66

5. Rejection of matters for lack of jurisdiction or legal compliance: 48

(Source: Department of Legal Affairs and Litigation - Figures up to August 2014)

In addition to these key achievements, the Constitutional Council organizes various work-
shops to provide information regarding the Constitutional Council’s duties and increase
knowledge on the Constitution for individuals in both private and public institutions.
This project is beneficial for promoting a fundamental understanding of the Constitution
among the population.

In the international arena, the Constitutional Council has been a member of the As-
sociation of Constitutional Courts Using the French Language (A.C.C.P.U.F.) since 1998.

VII. The Secretariat General

The Secretariat General of the Constitutional Council is the administrative body of the
Council, created by Sub-Decree No.42 ANK (2nd July 1998) on the Creation of the Secre-
tariat General of the Constitutional Council and Sub-Decree No.43 ANK (7 March 2005)
on the Amendment of Sub Decree No.42 ANK.

The Secretariat General is led by a Secretary General, whose rank is equal to that of
a Secretary of State and is assisted by an Under-Secretary General, whose rank is equal
to that of an Under-Secretary of State. Both are appointed by Royal Decree through a
proposal from the President of the Council and after consultation with the Council’s
members.”! The Secretary General directly leads the administrative work of the Council.

21 Article 3 (new) of Sub-Decree No.43 ANK.
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The Secretariat General of the Constitutional Council is responsible for the following tasks:*
(i.) Preparing all cases submitted to the Council;

(ii.) Taking minutes and other notes during sessions of the Council;

(iii.) Being responsible for the administrative work of the Council by guaranteeing the
continuity of workflow, management, and cooperation with other departments;

(iv.) Maintaining case files, minutes and other documents in good order and strict con-
fidence, unless given permission by the President to share with individuals outside
the Council; and

(v.) Providing service to Council members and fulfilling other tasks assigned by the
President.

The Secretariat General of the Constitutional Council is composed of six specialized de-
partments:
1. Department of Administration
. Department of Finance and Personnel
. Department of Legal Affairs and Litigation

2
3
4. Department of Information Technology and Language Translation
5. Department of Research, Archives, and Library

6

. Department of Internal Audit

Each department is divided into bureaus. Each bureau is divided into sections. The roles
and functions of each bureau and section are determined according to the decision of
the Council.

Though the Constitutional Council is not an organ of the legislative power, all officials
working within the Secretariat General are governed by the Common Statute of the Leg-
islative Officials.”® The recruitment of officials at the Constitutional Council is conducted
by a national examination. Since the Constitutional Council began operating in 1998, with
the exception of the officials appointed in 1998, there have been three national examina-
tions for recruitment of new officials. The first national examination was offered in 2005,
the second in 2006 and the third in 2009.

22 Article 1 of the Decision on the Amendment of the Roles, Duties and the Structures of the Secretariat
General of the Constitutional Council.

23 This Common Statute includes the officials of the National Assembly, the Senate and the Constitutional
Council.
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VIII. Conclusion

For more than 16 years, the Constitutional Council has fulfilled its functions consistent
with the Constitution and laws. It has strengthened its neutrality, independence and im-
partiality in order to support and promote the rule of law in Cambodia. However, this
Council has faced challenges in terms of limited roles in the ruling process and some
criticism regarding its neutrality, independence and impartiality.

Indeed, criticism regarding the Council’s neutrality, independence and impartiality are
often raised around and during election periods, by politicians, citizens belonging to dif-
ferent political parties and by civil society organizations. These political disputes, mainly
the election litigation matters, have placed the Constitutional Council in the middle of both
national and international media. Such criticism may negatively impact on the Council’s
reputation and legitimacy.

In summary, though the Council fulfils its functions in accordance with the Constitu-
tion and laws, the Council’s decisions cannot please all concerned parties, especially in
political disputes over elections. As a result, further exploration of these issues with a
view towards improving the Council and its important work is essential.
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THE CONSTITUTIONAL ROLE OF THE
JUDICIARY IN CAMBODIA:
INTERNATIONAL COMPARISON AND
IMPLICATION FOR REFORM

Kai HAUERSTEIN *

ABSTRACT

This chapter identifies and explains the constitutional principles governing the judiciary
in Cambodia, compares them to international standards and the German Constitution,
and outlines how this comparison as well as the constitutional mandate can be used as
a starting point for reform.

Constitutional principles governing the judiciary such as independence, or the pre-
sumption of innocence are significant elements of the modern constitutionalist state. The
first chapter identifies and explains these principles in the Cambodian Constitution (1993).
It concludes that the 1993 Constitution (i) separates and protects the judiciary from the
other powers of the government, (i) guarantees access to a lawful judge, and @i pro-
vides judicial procedural rights. These principles are — in theory - reflected in the current
justice system as well as on court level.

How do these principles, which have been identified in Section One, compare with
international standards and other countries? Section Two points out that the independence
of the judiciary is the only binding principle codified in international law. Other inter-
national standards, which have been developed by various bodies, are not binding, but
provide an important reference point on how judicial standards can be interpreted and
applied. The German case study highlights the similarities and the universal character
of these principles. Many judicial principles outlined in the Cambodian Constitution are
reflected in the German Constitution (Basic Law) as well as in international standards.
Other more implicit aspects, such as the self-perception of judges or the budget for the
judiciary, fall behind. This leads to the key issue. There is a difference between what is
written on paper, for example in the Constitution, and how these principles are put into
practice. Even the most advanced Constitution and high-flying principles will be cosmet-
ics, if key-players decide to circumvent them.

* Kai Hauerstein is a German lawyer and currently the legal advisor of the Permanent Secretary of the
Committee for Legal and Judicial Reform under the Ministry of Justice. Views expressed in the article
not views expressed by the Royal Government of Cambodia but views expressed by Kai Hauerstein
as a private person.
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Section Three addresses how these constitutional principles can be a starting point
for reforming the judiciary in Cambodia. Policy documents such as the Legal and Judicial
Reform Strategy outline very specifically, which legal and institutional framework needs
to be established to comply with constitutional and international standards. In the past,
this process was lacking behind, leaving the reputation of the judiciary at an all-time low.
However, there appears to be a change. With the new laws governing the judiciary, the
legal system in Cambodia has made another step in a direction towards a comprehensive
framework, which could improve the work of the courts and access to justice. The task
is now to change the underlying mindset and put a system in practice that fulfills the
promises and the mandate of the Constitution and addresses the challenges.

I. Constitutional Role of the Judiciary in Cambodia’

Constitutional principles governing the judiciary such as independence, or procedural
principles such as the presumption of innocence are significant concepts of the modern
constitutional state. This chapter identifies judicial principles in the Cambodian Constitu-
tion (CC) (1993) and explains them.

1. Constitutional Principles

a.) Separation of Powers Principle

The separation of powers principle constitutes the judiciary as the third power exercised
through the people (Id. at Art. 51[4]%) by determining that legislative, executive, and ju-
dicial powers be vested in different institutions:

* Legislative = National Assembly (NA) and Senate,
* Executive = Royal Government, and
* Judiciary = Courts.

Division of State Power: Montesquieu introduced the term “separation of powers” with
regard to the separation of the judiciary from the other two powers.? This principle is
reinforced in Art. 51[5] and 128[1], which state that the three powers should be separate.
Art. 128[4] further clarifies that the power of the judiciary is vested in the courts; or more
specifically to the judge, who has the only right to adjudicate (Id. at Art. 129[3]). This
means that the judicial power is vested in judges exercised through courts.

1 This chapter refers to the English Translation of the 1993 Constitution of the Kingdom of Cambodia,
published by the Senate, Konrad Adenauer Stiftung, and CIM.

2 Articles of the CC are cited as follows: Art. 51[4]1 for Article 54, paragraph 4, sentence 1. Articles
without references are Articles of the 1993 Constitution.

3 Charles de Montesquieu, De lesprit des lois (1748) bk XI, ch 3.
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“Who” Is Separate from “Whom” in “What” Aspect’ The answer is: the judge through courts
is independent from the legislative and executive in his/her adjudicative function. This
definition of the scope of independence is important as the CC itself is not very clear
about what part of the judiciary is separate from the other powers. For example, Chapter
XI is in so far misleading as it regulates different elements of the judicial system: courts,
judges, but also prosecutors, the King, and the Supreme Council of Magistracy (SCM).* The
King, the SCM, and prosecutors are in their specific function part of the judicial system,
but they do not fall under the separation of power principle as none of them adjudicate,
i.e. apply the law to a specific case. The function of the SCM is to appoint and discipline
judges, the King is more of a symbolic figure safeguarding independence, and the pros-
ecutor has a specific role in criminal justice, presenting a case against the accused for
breaking criminal law.

Even though each institution plays a role in the judicial system, they all support only
the main function of the judiciary, which is to adjudicate a dispute.

It follows that none of the above can claim that they are protected by judicial inde-
pendence. The only person who is truly protected is the judge. Art. 129[2] can only be
interpreted in the way that judicial authority is reserved solely for judges. Only judicial
authority, respectively the adjudicative function, is protected by the separation of power
principle. This basic understanding of the separation of power principle leads to the fol-
lowing underlying definitions, which will be relevant for this chapter.

Underlying Definitions

Adjudication, Judicial Power: What defines judicial authority/adjudication? As with many
abstract legal terms such as democracy, administration etc., judicial authority is difficult
to describe. One definition focuses on the application of law to concrete facts.” But, also
the administration applies the law to concrete facts and arrives at a decision. Another
definition focuses on the aspect of conflict resolution. This is true if one also consid-
ers criminal justice as a conflict between the state and the accused. Due to the lack of a
comprehensive definition, both definitions can be combined in stating that adjudication/
judicial power is the application of law to concrete facts to solve a conflict. In a way ju-
dicial power works like a referee who decides in a conflict between two people (or one
person and the state).

4 See Figure 1.
5 Heun, Werner The Constitution of Germamny, A Contextual Analysis (2011), Oxford Portland Oregon,
p- 160.
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Judiciary: The judiciary provides a mechanism or a system for the resolution of disputes
or the violation of rights, mainly to maintain social peace. It provides an independent sys-
tem, which allows law to be applied in the name of the state. This system is outlined in
the CC (Chapter XI) and includes (i) courts, (ii) judges and prosecutors®, (iii) the King,
and (iv) the Supreme Council of Magistracy (SCM).

Figure 1: Judiciary as a system

KING

COURTS JUDGES

JUDICIARY

SCM PROSECUTOR

Judge: Is the person, who interprets and applies the law to resolve a dispute. The judge
resolves a dispute between persons (civil dispute) or a dispute between a person and the
government (public dispute). A public dispute includes criminal or administrative dis-
putes. Thus, the main function of a judge is to resolve a civil or a public dispute, which
is called adjudicative function. This core-function is expressed in Art. 129[2], which states
that only judges have the right to adjudicate.

Supreme Council of Magistracy: The SCM is a self-governing body of the judiciary, which
appoints judges and conducts disciplinary measures.

6 The prosecutor is a legal party responsible for presenting a case in criminal trial against an individual
accused of breaking (criminal) law. The prosecution, strictly speaking, is neither part of the court
system nor part of the judiciary as he/she does not adjudicate. The prosecutor occupies a position
between the courts and the police. Like a defense lawyer, he/she is part of the criminal justice system,
but not part of the judiciary.
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Court: The Court is an assigned place where the judge administers justice or, in other
words, resolves a public or a private dispute (adjudication). Thus, the primary function
of the court is to provide a space for a judge to exercise his/her judicial power/adjudica-
tion. The secondary function of the court is to support the adjudicative function, which
is called administrative function. The administrative function includes for example the
management of the court facility, budget, and court planning. These are organizational
aspects, which are not directly related to resolving a dispute, but are nonetheless essen-
tial to resolve a dispute.

Figure 2: Court Functions

Court Functions

Adjudicative Function Administrative Function
(Primary) (Secondary)

Relationship of the Judiciary to Other Branches of the State

Under the doctrine of the separation of powers, the judiciary does not make law (which
is the responsibility of the legislature) or enforce law (which is the responsibility of the
executive), but rather interprets law and applies it to the facts of each case. However, the
separation of power principle is not absolute.

Exemptions from the Separation of Powers Doctrine: Legislative and executive institutions
are in many ways intertwined and exercise joint cooperative state leadership. In fact, the
legislative and executive are institutionally, functionally, and personally strongly inter-
connected. For example, the Prime Minister as well as his ministers are members of the
parliament, the largest number of seats in the NA forms the Royal Government, and the
Royal Government proposes laws and even enacts subordinate legislation. But even the
judiciary is not totally separate from the executive. In many countries, such as Germany,
the executive, or more precisely the Ministry of Justice, has the power to administer the
judicial system. This includes, but is not limited to, the responsibility for defining poli-
cies, issuing implementing regulations, providing service standards and overseeing the
implementation of laws and regulations, and providing the budget. Some Constitutions
delegate administrative powers to a separate body such as the appointment of judges. For
example, in Cambodia or in France the Supreme Council of Magistracy appoints judges
and conducts disciplinary actions.
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Because of the overlapping of powers and countless exemptions, some scholars even
claim that the separation of power principle only protects the core of each power.” Point
is that one has to look and define very carefully what to include in the definition. With
regard to the judiciary, it is clear that the core of adjudicative power is protected.

Aspects of Judicial Independence

The CC protects the judge in his/her adjudicative function through substantive as well
as personal independence.®

Substantive Independence: Art. 129(2] provides for substantive independence by stating
that () the adjudicative function of the judge is independent and (ii) that the judge should
strictly (only) respect the law. Substantive independence means that judges are not sub-
ject to order and instructions by anybody else, but are only bound by laws (=substance).”
The only standard of review should be laws, including statuary laws, sub-ordinate law,
international law, customary law, etc. The legislature, of